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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

Section 1. PURPOSE. It is declared the public policy of the
state to afford minimum standards of.uniform practice and procedure
of state agenc;es, to provide for public partzc;patlon in the rule-
makzng process, to restate the law of judlczal review of agency
actlons, and to require agencies to gzve notice and current inform-
ation of their actions.

' Sectiwn 2. SHORT TITLE. This Act shall be known and may be
‘cited as "The Administrative Procedure Act". ‘

Section- 3. .DEFINITIONSQ As uéed in this Act:

@%5 "Agency" means any state board, commission, department,
or officer having statewide jurisdiction (other than an agency
wholly financed by federal funds, the legislature, the courts, the
‘éndustrial Accident Board, and institﬁtions of higher education)
which ﬁgkes rules or determines contested cases.

(% “ Contested Caée" - means a proceeding, including but not
restricted to rate-making and 1icensing, in which the iegal rights,
duties, or privileges of a party are to be determined By an agency
. after an opportunity for'édjudicative hearing.

(8) “License® inciudes the whole or part of any agency per-

mit, certificate, approval, registration, or similar form of

permission rcquired by law.
{AO "Licensing" includes the agency process rospecting the
grant, denial, removal, revocation, suspension, annulment, withdrawal,

or arcndment of a licensc,



association, governmental subdivision, or public or private organi-

(n

OF RULES AND ORDERS. (a) In addition t6 other rule-making require=

and all other written statements of policy or interpretations form-

L .
(8) “Party" means each person or agency named or admitted as

a party.
(f) "Person” means any individual, partnership, corporation,

zation of any character other than an agency;

. cf) "Rule" means any agency statement of general applicability

-~

that implements, interprets, or prescribes law or policy, or describes
the organization, procedure, or pfactice requirements of any agency.
The term inclu?es the amendment or repeal of a prior rule, but does
not include.gé) statements cqncerning only the internal management

of any agedcy and not affgcting private rights or pfocédurei} or

(ﬁ) declaratoxry rulingé.on petitions pursuant to Section S;Qe:éof.

Sec. 4. PUBLIC INFORMATION; ADOPTION OF RULES} AVAILABILITY

ments~imposed by law, each agency shall:
(1) adopt rules of.pra_ctice setting forth the nature and
requitements of all formal and informal procedures availabie;

(2) index and make available for public inspection all rules

ulated, adopted, or used by the agency in the discharge of its

functions; and
* (3) index and make available for public inspection all f£inal

orders, decisions, and opinions.

(b) No agency :ulé, order, or decision is valid or effective
against any person or party, nor may it be invoked by the agency

for any purpose, until it has been indexed and made available for

The indexing regquire-

public inspecction as required by this Act.
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ment applies to all materials listed in Section 4(a), (1) ‘ana (2), -
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and to all materials in Seetion—4{a)}{3) which are issued After thi ;tf

effective date of this Act. This provision is not applicable in/-

/

favor of any person or party who has actual knowledge of the rule,

order, or deccision.
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Sec. 5. PROCEDURE FOR ADéPTION OF RULES. (a) Prior to the
adoption, amendment, or repeal of any ruie,'the agency shall:

(1) give at least 30 days' notice of ito intended action.
The.notice shall include a statement of either the express terms
or an informative summary of 'the proposéd action, and the time
when, the place where, and the manner in which interested.persons
may present their views thereonT The notice shall be published not
less than 30 nor more than 60 days prion to such intended action in
A newspaper of general cgrculation in Travis County and in each of
the fi§e most populous counties in Texas, according to.the latest
U. S./Qénsus. In addition, the‘notice is to be mailed to all per-
sons who have made timely‘written requests of the agency for
advance notlce of its rule-maklng proceedings; provzded, however,
that fallure to mail such notice shall not invalidate any actions
taken or rules adopteda and

| n(2) affard all interésted persons reasonable opportunity to

subnit data, views, or argnnents, orally or in Qriting. In case of
substantive rules, opportunity for oral argument must be granted if
requested by 25 persons, by a go?ernmental subdi#ision or agency, or
by an association having not less than 25 members. The agency shali
consider fully all written and oral submissions respecting the ?ro-_
posed rule. Upon adoption of a rule, the agency, if requested to |
do so by an interested person either prior to adoption or within 30
days thereafter; shall issue a’ concise statement of the principal
reasons for and against its adoption, incorporating therein its :
reasons for overruling the considerations urged against 1ts adoptioa.

(b) If an agency finds that an imminent per11 to the publ;c
health, safety, or welfare requlres adoption of a rule upon fewer
than 30 days' notice and states in writing its reasons for . that find-
ing, it may procecd wlthout prior notice or hearlng or upon any
abbreviated notice and hearing that it finds practicable, to adopt
én eacrgency rule. The rule may be effective for a period of not
longer than 120 days rencwable once for a period not C\CLLQLWg 60,
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anf~Lw={2) of this soction is not precluded.
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(c) No rule hereafter adopted is valid unless adopted in
substantial compliance with this scction.‘ A procecﬁing to con-
test any xrule on the ground of noncompliance.with the procedural
'requirements of this section must bé commenced within two ycars
from the effective date of the rule. |

(d) An agency méy use informal conferences and consulta-
tions as means of obtaining the viewpoints and advice of interested
persons with respect to contempiated rule-making. Each agency also
is authorized to. appoint ;ommittees of experts or interested per-
sons or representatives of the general public to advise it with
respect to any contemplated-rule:making. The poweré of such con-
mittees shall be édvisofy only. |

Sec. 6. FILING AND TAKING EFFECT OF RULES. (a) Each agency~
shall file in fhe office of theléecretary of state a certified copy
of each rule adopted by it:-including all rules existing on the
effective date of this Act. The secretary of state shall keep a
permanent regisﬁer‘properly indexed of the rules open to public
_épéction. |

(b} Each rule hereafter adopted is effective 20 days after

filing excepﬁ that:

(1) if a later date is required by statute or specified in
the rule, the later date is the effective date;

{2) squect;to applicable constitutional or statutory provi=-
.sidns,'an emergéncy rule becomes effective immediately upon £iling
yith the secretary of stéte, or at. a stated date.less than 20 days
thercafter, if the agency finds thét this effective date is neces-
sary because of imminenp peril to the public hecalth, safety, or

welfare. The agency's finding and a brief statement of the Teasons
thercfor shall be filed with the rule. The agency shall take appro-
priate measures to make emergency rules known to the persons who
may be affected by them.

Sec. 7. AVAILABILITY OF RULES. (a) Tbe secrotary of state

shall file and make available all cffective rules adopted by each

agency.




(b)‘ Rules filed with the secretary of state shall be made
available upon request to any person at prices fixed by the secre-~
tary of state to cover costs of mailing, publication, and copying.

(c) The secretary of state may . prescribe such reasonable

Qe SiAse
rules and regulatlonsAPecessary to enable him to administer this
Act effectively. Such rules may ‘include, but shall not be limitegd
to, paper size and format of rules required to be filed by this act.

Sec. 8}‘ PETITION FOR ADOPTION OF RULES. Any interested per-
son may petition an agehcy requesting the promulgation, amendment,
or repeal of a rule. Each agency shall prescribe by rule the fornm
for petitions and the procedure for their submission, conSLderation
and disposition. Within 60 days after submission of a petition,
the agency either-shallideny the petition in writing (stating its
reasons for the denial) or shall initiate rule—making pxoceedings
in accordance with Section 5 of this Act.

Sec. 9. DECLARATORY RULINGS BY AGENCIES. Each agency shall
~provide by rule for the filing and prompt disposition of petitions
for declaratory rulings as to the applicability of any statutory
iprovision or of any~ruie of order of the agency. Rulings dispos-
ing of petitions have the same status as agency decisions or
orders in contested cases.
| Sec. 10. DECLARATORY JUDGMENT ON VALIDITY OR APPLICABILITY
'OF RULES. The validisy ox applicebility ofbeqy rule, including
emergency rules adopﬁed unae€«Sectiehlstn$ of this Act, may be
determined in an action for declaratory judgment in the District
Court of Travis County, and not elsewhere, if it is aliegcd that
“the rule, or its threatened application, interferes with or impairs
or threatens to interfere with or impair, the legal rights or p:iﬁ-
ileges of the plaintiff. The agency shall be made a party to the
acticn. A declaratory judgment may be rendered whether or not the

Plaintiff has requested the agency to pass upon the validity or

applicability of the rule in question.




Sec. 1l1. CONTESTED CASES; NOTICES;  HEARINGS; RECORDS.
(a) In a contested case, all parties shall be afforded an oppor-
"tunity for hearing after reasonable notice of not less than 10 days.

(b) The notice shall includé:

(1) a statement of time, place, and nature of the hearing;

(2) a statement of the iegal authority and jurisdiciion under
which the hearing is to be Held;

(3): a reference to the particular sections of the statutes
and rules involved;

(4) 'a short and plain statement of the matters asserted. I£
the agency or other party is unable to state the matters in detail
at the time the notice'isaserved; the initial notice may be limited
to a statement of thé issues involved. Thereafter, upon timely
written application, a'mare definite and detailed stétemént shall
be furnished not less than three days prior to the dateiset for the
hgaring. | .

(c) Opportunity shall be afforded all partiés to respond
And present evidence and argument on all issues involved.

(d) Unless precluded by law, informal disposition may bé
made of any contested case by stipulation, agreed settlemeant, con-
sent order)or @efault.

(e) The record in a contested case shall include:

(1) all pleadings, motions, intermediate rulings;

(2) evidence received or considered;"

(3) a statement of matters’'officially noticed;

(4) questions and offers of proof, objections, and rulings

? o ﬁhéreon;

(5) proposed findings and exceptions;

(6) any decision, opinion, or xeport by the officer presidiag
at the hcéring; and

é = (7) all staff memoranda or data submitted to the hearing
officer or members of the agency in'connectioq with their consid-
eration of the casc. |

(f) Procecedings, or any part therecof, shall be transcribed
upon written rcqucﬁt of any‘party.

—6—
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(g) Flndzngs of fact shall be based exclus;vely on the evi-
dence and on matters offxczally notlccd ( 1/) |

Sec. -12. RULES OF EVIDENCE, OFFICIAL NOTICE. F;%”In con~
tested cases, irrelevant, immaterial, or unduly repctitious
evidence shall be excluded. The rules of evidence as applied in
nonjury civil cases in the district courts of this state shall’be
followad. When uecessary to ascertain facts not reasonably suscep-
tible of proof under those rules, evidence not admissible thereunder
may be admitted (except where precluded by statute) if it is of a
type commonly relied upon by reasonably prudent men in the conduct

of their affairs. Agencies shall give effect to the rules of priv-

ilege recognized by law. bbjections to evidentiary offers may be

made and shall be noted in the record. Subject-to these require-
ments, when a hearing will be expedited and the interests of the
parties will not be prejudiced substantially, any part of the
evidence nay be received in written form.

~i§%v In connection with any contested case held urd r the
provisions of this Act, an agency: '

[ , . '
() ~shall have the power to swear witnesses and take their

N
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testimony under oath.

,ézazi
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(%) Upon the written request of any party to a contested
‘S)Qcase pending before it or upon its own motion, shall upon good

Qj cause shown and on deposit of such sums as will reasonably insure

\ )»V/(‘ ck.u- 4(.__{ * VQ 4 /HA >Q"~d

QQ\\,payment of the amounts estlmated to accrue under the‘?‘IfﬁWiﬁg’

Ch e o () 2
Panageaphsfafatﬁanézib+ £ ‘this section, issue a subpoena addressed

to the sheriff or any constable to require the attendance of such
witnesses and the production of such books, records, papers, or |
other objects as may be necessary and proper for the purposes of
the proceedings. ‘ |

(%) Upon tlLe written reéucst of any party to a contested
case pending before it or upon its-own motion, shall upon good

causc snown and on deposit of such sum as will rcasonably insure

*g MWN v '\1 RECY/) './\

a/mcnt of the amounts estimated to accrue under Baragraﬁhs-siﬂl
e - Q.
i /( SO . “p

ane>ib) of this Scction ¥2, issuc a.commission, addressced to the

scveral officers authorized by statute to taka depositions, to

<)




reguire that the deposition of a witness be taken. which commission

shall authorize the issuance of any subpocnas necessarj to reqguire
that such witness appear and produce, at the time his deposition
'is taken, such books, records, papere, or other objects as may be
necessary and proper for the Purposes of the proceeding.

(r' The place of-taking such depositions shall be in the
county of the witness's residence, or where he is enployed or regular-

ly transacts business in person. Such commission shall authorize

and require the officer or officers to whom the same is addressed,
or either of them, to examire said witness before ‘him on the date

|
and at the pLace named in the commxssxon and to take his answers

under oath *o such questions as may be propounded to him by the
parties to the proceeding, the agency, or the attorneys for such

parties or the agency. Such commission shall require such witness

to remain in attendance from day to day until such deposition is

begun and completed.

S
(#) The witness shall be carefully examined, his testimony

shall be reduced to writing or typewriting by the officer taking the
deposition, or by some bperson under his personal supervisioa, or
by the deponent himself in the officer's presence, and by no othér

person, and shall, after ig has been reduced to writing or typewriting,

be subscribed by the deponent.

]

Qﬁ The officer taking such oral deposition shall not sustain
objecctions to any of the testimony taken, nor excludo same: but any
of the parties or attorneys engaged in taking testimony shall have

such rulings reserved for the action of the agency before which the

matter is pending, but the administrator or other officer conducting

the hearing shall not be confined to objoctions made at the taking

of the testimony.
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(ﬁ) When the testimony is €fully transcribed, the deposition

shall be submitted to the witness for examination and shall be read
to or by him, unless such examination and reading are waived by

the witness and by the parties in writing: provideq that wheﬁ the
witness is a party to the contested case pending bef&re the agency
with an attorney of record the gppositionvofficer shall notify such
attorney of record in writing by registered mail or ceftified maiil
that the deposition is.ready for such examination and reading at.

" the office oﬁlsu§h>dépo§ition officer, and if the witness does not
appear and examine, read and sign his deposition within 20 days after
the mailing of such<notice; the deposition shall be returned as pro-
Qided herein for unsigned depositioq;. In ;ny‘éVent the yitness |
shall sign the deposition at‘leasé t£ree days prior to the héaring
or it shail'be returned as proyided herein for unsigned depositions.
Any changes in form or substance which the witness desires to make
shall be entered upon the deposition by the officer with a staée-
ment of the reasons given by- the witness for making them. The dapo-
sition shall then ™e si-ned by the witness, unless the parties preseant
at the taking of the deposition by stipulation waive the signing

or the witness is ill or cannot be found or refuses to sign. I€ the
deposition is not siQne@ by the witness, the officer shall sign it.
and state on tﬁg record the fact of the waiver or of the illness or
"absence of the witnass or the fact of tho refusal to sign to§cther

“with the reason, if any, given therefor:; and the deposition may then

ke used as fully as though signed. C
¢

Qﬁ) Deppsitions may be returned to the agency before which
the contecsted case is pending cither by mail, or by a party interested
in taking the samé. or by any.othcr person. If returned by mail, |
the agency shall ohdotso on tho dcposition that {£ was rcéeivcd

from tho post offica and shall cause ého dgoncy enployeca so recoiving

—9~




the depositien to sign his name thereto. If not scent by mail, the
person dclivering them to the agency shall make affidavit before the
agency that he received them Erom the hands of the officer before
whom thc? were taken, that they hava not beecn out of his pPosscss3ion
since, and that they have undergone no alteration.

gi) Depositions, after being filed with the agency, may be
opened by any employee of ;h;Lagency at the request of either party
or his counsel; and such employee shall endorse on such depositions

on what day and at whose request they were opened, signing his naze

thereto, and they shall remain on file with the agency for the in-

spection of any party.
16
(7) Regardless of whether cross 1nterrogatorxes have been

propounded, ary party has a right to use the depositions in the
contested case pending before the agency..
,L/

(9) {f&'A witness or deponent who is not a party and who is sub=-
Poenaed or otherwise compelled to attend any hearing or proceeding,
- to give his deposition, or to produce such books, records, papers,
or other objects as may be necessary and proper for the purposes of

the proceeding under the authority of this section is entitled to

receive:

) ‘ ‘
- (4) mileage of 10 cents a mile, or such greater amount as aa

agency may prescribe by rule, for going to, and returning from the

Place of the hearing or the place where his deposition is taken, if
- such place is more than 25 miles from his place of residence; and
VY . ‘ E
'ﬁﬁ) a fee of $10 a day, or such greater amount as an agency
may prescribe by rule, for each day or part thereof he is necessarily
Present as.a witness or deoponent.
F . .
Ld)%%? lMileago and fces to which a witness is entitled under

this section sghall be paid by the party or agency at whose rogquest

=10~



the witness appears or the deposition is “taken, upon prcscntatlon
of proper vouchers sworn by the witness and approved by the agency.
(&) é8¥% In the case of the failure of any person to comply with
any subpoena or commission issued under the authority of this Act,
the agency issuing tﬁé same by and through the Attorney General of

Texas, or the party requesting _same may bring suit to enforce the

subpoena or commission in the District Court of Travis County, Texas.

The court, if it determines that good cause exists for the 1ssuance
of such subpoena or commission shall thereupon order compllance
with the requirements of such subpoena or commission, and failure

to obey the order of such court may be punished by the court as

contempt thereof.

V{\fé? In contested cases, décuﬁentary‘evidence may be received
in the form of copies or excerpts, if the original ié not readily
- available. On requeét, pa&ties shall be given an opportunity to
compare the copy with the original. |
| "ﬁﬂhéﬂf In contested cases, a party shall be permitted to con=-

duct cross-examinations required for a full and true disclosure

" of the facts.

(»1)%8% In connection with any hearing held under the Provisions

of thls Act, not;ce may be taken of judicially cognizable facts.

In addition, notice may be taken of generally recognized facts withia

the area of the agency's specialized knowledge. Parties shall be

notified either before or during the hearing, or by reference in

Preliminary repoits or otherwise, of the material noticed, including
any staff memoranda or data, and they shall bo atforded an opportunity

to coatest the material so noticed. The special skills or knowle dge

of the agency and its staff may be utilized in ovaluatxng the ovi-

dernco. .
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Qﬁ) In contested cases, all partios are ontitled to tho agsig-

tance of their counscl bofore administrativo agcncics; This right
may be cxpressly waived. |

Scc. 13. EXAMINATION OF EVIDE.NCE BY AGENCY. When in a coan-
tested case a majority of the officials of the agency who are to
render the final decision have not heard the case or read the re-
cord, the decision if adversénto a party to the'proceeding other than
the agency itself, shall not be made until a proposal for decision
is served upon the parties, and an opportunity is afforded td eaca
party adversely affected to file exceptions and present briefs and
oral argument to the officials who are to render the dec131on. The
proposal for dgczs;on shall contain a.statement of the reasons there-
for and of each issue of fact or iaw neéegsary to the broposed de=
cision, prepared by the person who conducted the héaring or by one

who has read the record. The parties by written stipulation may

waive compliance with this’section. S ‘ ' =S
x,/ : M

Sec. l4. DECISIONS AND ORDERS. A final decision or order

adverse to a party in a contested case shall be in writing or s.atcd
D)

in the record. _{?) A flnal dec1smon shall include flndlngs of fact
and conclusxéns of law, separately stated. Findings of fact, if

set forth in statutory language, shall be accompanied by a concise

and explicit statement of the under}ying facts sppporﬁing the find-
ings. If, in accordance with agency rules, a party sﬁbmitted Proposed

'findings of fact, the decision shall include a ruling upon each pro-

posed finding. Parties shall be notified either personally or by

b
Tae

mail of any decision or order. On written request, a copy of

decision or order shall be delivered or mailed to any party and to

niis uttornej of record.

Y

(?) Such ordors uhall be final in the abooncL of a timoly
motion for rchoaring upon tha okpiration of tho poriod for filing

-l2-




such a motion or be final and appcalablo from and after the date

of rcndition_of the order overruling thé moﬁion for rchecaring, or
from the date sucﬁ motion is overruled.by opcration of law., If

an agency finds that an imminent peril to the public health, safety,
o; welfare requires immediate effect of a final decision or order
in a contested case, it shall recite such finding in such decision
or order as well as the fact that such decisionAor order is final
and effective from the date -rendered, in which event such decisiog
or order shail be final and appealable from the date rendered angd

no motion for rehearing shall be Yequired as a prerequisite for

appeal.
G- _ "
(3@ Such final decisions or orders shall be rendered with-

in 60 days after the date the heaiing is finally closed. In a con-
tested case heard.by other than a majority of the officials of tﬁe,

agency, the agencj may preécribe a lqnéer period of time ia which .
the final order or decision'of the agency shall be issued. ‘PrOQided

that such extension, if so.prescribed, shall be announced at the ;//

Y

conclusij? of the hearing. ' ékvﬁaaﬁlhih;7\(£")L}fﬁLp”; ﬂ%:u(xfcév
94)'Except as provided in {2y above, a motion for rehearing

shall be a prerequisite to an appeal. Motibns for rehearing shall

be filed within 15 days after the date of rendition of a final Ge=-

cision or ordér; reblies.to such motion for reheafing sgall be Filed

with the agency within 25 days aftor tho date of rendition of the

final deciszion or ordeor; and agency action on such motion shall bo

taken within 45 days after the date of rendition of such final de-
cision or order. If agency action-is not taken within such 45 day
period, the motion for rohearing sﬁall bo overruled by operation of
law 45 days aftorAtho datae of rendition of such final decision orx
order. f“he agency may by written ordor cxtond.th; poriod of timo

for £iling such motiona and roplios and agancy action provided that




such extension shall not extend the pcriod for agcncy action becyond

90 days after thu date of rcndltlon oE such f1na1 dQCIULOH or order.

In the event of such extcnsxon, the motlon for rehearing shall be
overruled by operation of law upon the date fixed by such order,

or in the absence therof, 90 days from the date of such final de-

cision or order.

)
(%) The parties may by agreement with the approval of the

-

agency provide for a modification of the times hereinabove provided;

Sec. 15. AEX.PAR’I'E éONSULTATIONs. Unless require.d for the
disposition of ex parte matters.authorized by law, members or em-
ployees of an aéency aséigned to render a decision or to make find-
ings of fact and conclusions of law in a contested case shall not
communicate, directly or lndxrectly, in cgnnectlon with any issue
of fact or law with any party or his representative, except upon
notice and opportunity for all parties to particibate. |

Sec. léfiICENSES. (a) When.the grant, denial, or renewal

of a license is required to be preceded by notice and opportunity

for hearlng, the prov1szo s of this Act concerning contested cases
A L .) /"_'T)% \U:A/) Pa ('/{— )
as defined in Sectlon 3éfi apply° '

(b) When a licensee has made timely and sufficient applica=- .
tion for the renewal of license or a new license with reference
io any activity of a éontinuing nature, the existing license does
not expire until the\application has been finally.detgrmined by
“the #gency, and in case.;he application is denied or the terms of
the new license limited, until the last day for seeking review of
the agency qrder or a later aate fixed by order of the reviewing
court.

(c) No revocation, suspension, annulment, or withdrawal of
any license is lawful unless, prior to tho 1n9t1tutxon of agen Q
procecdings, tho agoncy gave notica by rogistored or certificd

-14=
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license.

** .

mail to the licenscae of facts or conduct alleged to warrant the
intended action, and the licensec was given an ovportunzt/ to show

compliance w1th all lawful requirements for the retention of the

Sec. 17. JUDICIAL REVIEW OF CONTESTED CASES. (a) A person

. who has exhausted all administrative remedies available within the
.V/

\

" or ruling is immediately reviewable if review of the final agency

.

agency and who is aggrleved by a final decision in a contested case
/1,/£'A—€( (/ e N (\_%")/7 Z/g‘/"" A(

as defined in Section 3425¢ts entltledtéo judicial review under
AY .

this Act. A preliminary, procedural, or intermediate agency action

decision would not ﬁrovidé an adequate remedy.

(b) Proceedings for revxew are 1nst1tuted by fxllng a petition
within 30 days after the decision or‘order complalned of is final
and appealable, in Gﬁg/DlStrlct Court of Travis County, and not else-
where, except in cases where venue is otherwise provided by statuté.
The petition for review Shall be served on the agency and upon all
parties of record in an&'hearidg before the agency in respect to the
matter for which review is sought.

(c) After service of the pgtitidn on the agency, and within
the time permitted for filing an énéwer.(or such additional time

as may be allowed by the court) the agency shall transmit to thé

reviewing court the original or a certified copy of the entire re-

. cord of the proceeding under review. By stipulation of all parties

to the review proccedings, the record may ba shortened. A party

unreasonably refusing to stipulate to limit the record may be taxed

by the court for the additional costs. The court may require or par-

. mit subsequent corrections or additions to the record.

(d) If, befora the date sct for hearing, application is made
to the court for leave to present additional ovidénce, and it is

shicwn to the catisfaction of tho court that the additional avideace




is material and that there wcre good reasons for faxhnn,to pre,ent
it in the proceeding before the agency, the court may ordcr that the
addltlonal ev1dence be taken before the agency upon conditions de-
termined by the court. The agency ﬁay modify its findings and de;

cision by reason of the additional evidence and shall file such

evidence and any modifications, new findings, or decisions with the

Q-

reviewing court.

(e) The review shall be conducted by the court without a jury

and shall be confined to the record. In cases of alleged irregularz-

ities in procedure before the agency, not shown in the record, proof
thereon may be.téken in the ccurt.

(£) The court shall not sqbstiéute its'judgment.for that of
the agency as to fhe weight Qfltﬂe evidéﬁce on questiéné of féct

committed to agency discretion. The court may affirm the decision .

of the agency in whole or in parﬁ; the court shall reverse or remand
the case for further proceeding if substantial rights of the appel-
lant have been prejudiced because the administrative findings, in-
ferences, conclusions, or decisions are:

(1) in violation of-constitutional or statutory proviSions:

(2) in egéess of the statutory authority of the agency; |

(3) made upon unlawgul.précedurey

(4f affected by other errof of law;

.(5) not reasonably supported by substantial evidence in view
“of the reliable and probatlve ovidencae in the record as a wvhole: or

(6) arbltrary or capricious or characterized by abuse of
: Y

discretion or clearly unwarranted cxarcxse of discretion
v/ Ll At

(g) Nothlng heraein contained in Section l?Ashall affect the

rignt of trial de novo of rate cases appéalcd from the Railroad

Cormcnission of Texas.
Soc. 18. APPEALS. Appeals from any final judgment of the
district court may bo takon by any party in tho mannor providad

S



for in civil actions génorally, but no appeal bond shall be required
of the agency. -

Sec. 19. SEVERABILITY. If any part, soétion, subscection,
paragraph, sentenco, clauso, phraso,.o} Qofd:containcd in this Act
shall be held by the courts to be invalid or unconéfitutional. such
holding shall not affect the validity of the remaining portioﬁs

-

of the Act, and the legislature hereby declares that it would have

passed such remaining portion despite such invalidity.

' v/
Sec. 2Q0. REPEAL OF CONFLICTING LAWS. Chapter 274, Acts

of.the 57th Legi§1ature, Regg{gr Session, 1961,1§; aménded zArticle
6252-13, Vernon's Texas Civil StatuteS), apd all other laws and
parts of laws in conflict with this Act are repealed. Nothing.
herein shall be deemed to repeal anfzexiséiﬁg ;tétutory érovisions
conferring investigatofy authority upon any agency, including any

Provision thereof which grants such agency the power ( in connection

with such investigatory>authority) to take depositions, administer
: e

caths or affirmations, examine witnesses, receive evidence, conduct

hearings, or issue subpoenas or summons.

Sac. 21. EFFECTIVE DATE. This Act shall take effect on
January 1, 1976.

Sec. 22. EMERGENCY. The iﬁportance of this legislation
and the crOWded condition of the calendars in both houses create
an emergency and an imperative public'necessify that the consti-
tutional rule requiring bills to be read on three several days
in each house be suspended;'and this rule is horcby Suspended. angd

that this Act shall take cffect and be in forcae from and after Jan-

uary 1, 1976, and it is 5o enacted.

=17~ -
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COMMITTEE/FLOOR REPORT FORM

- “Austin, Texas

January 30 , 1975
Honorable William P. Hobby
President of the Senate
Sir:
We, your Committee on Intergovernmental Relations to which was referred
S._ B. No. _41_ have had the same under consideration, and I am instructed to report it back to the Senate
with the recommendation that it do pass and be printed.

VV ‘ f M-/
Chairman W. E. Snelson

IF THIS FORM IS TO BE USED AS A FLOOR REPORT, IT IS NECESSARY FOR A MAJORITY OF THE COMMITTEE MEMBERS TO SIGN
T, Paper clip the original and one copy of this form to the original bill and retain one copy for your file.



INTERGOVERNMENTAL RELATIONS
January 30. 1975

SB 41 16
CHAIRMAN . Ah, what action would the committee
then like to take as regards Senate Bill number 41? Senator 0gg?
SEN. OGG : Move that we report Senate Bill 41 back
to the Senate with the motion that it do pass and be printed.
CHAIRMAN : Senator Ogg moves that Senate Bill
number 41 be reported back to the Senate with the recommendation

that it do pass and be printed. Clerk will call the roll.

CLERK : Harrington -- aye
Andujar -- aye
Clower, ah
Kothmann -- aye
Lombardino -- aye
McKinnon -- aye
Ogg -- aye
Williams -- aye
Snelson -- aye
CHAIRMAN : There being eight ayes and no nays,

Senate Bill number 41 is reported back to the Senate with the

recommendation it do pass and be printed.

1

..... End of committee discussion of Senate Bill 41.

EIt
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AMENDMENT NO. 1

a new
Amend S.B. 41, by adding/section 19 and renumbering

Sections 19-22 as Sections 20-23, such new Section 19 to read

as follows: L

&L -

" 19. EXCEPTIONS. The provisions of this Act shall not
apply to the financial and medical assistance and service

programs of the State Department of Public Welfare.

€

ADOPTED
FEB 51975 ﬁ\

ol et 0

Secretary of the Senate

-



Amend caption to conform to body
of bill,

RDOPTED
FEB 51975 ﬁ?&
thol Sty *

Lecretary of the Senate
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19/ . Engrossed

Engrossing*Clerk

By: Sherman S.B, No. 41

A BILL TO BE ENTITLED
AN ACT
providing standards for state administrative agency practice and
procedures; préviding mileage and fees for witnesses; providing
for review of state agency proceedings; retaining the right.of
trial de novo of rate cases in an appeal from the Railroad
Commission; excepting certain programs of the State Department
of Public Welfare; repealing Chapter 274, Acts of the 57th
Legislature, Regular Session, 1961, as amended (Article 6252=13,
Vernon's Texas Civil Statutes), and other laws in conflict;
providing an effective date; and declaring an emergency.
' BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

Section 1. PURPOSE. It is declared the public policy of
the state to afford minimum standards of uniform practice and
procedure of state agencies, to provide for public participation
in the rule—making process, to restate the law of judicial review
of agency actions, and to require agencles to give notice and
current information of their actions,

Sec. 2, SHORT TITLE, This Act shall be known and may be
cited as "The Administrative Procedure Act,"

Sec. 3. DEFINITIONS. As used in this Act:

(a) "Agency" means any state board, commission, department,
or officer having statewlde jurisdiction (other than an agency
wholly financed by federal funds, the legislature, the courts,
the Industrial Accident Board, and institutions of higher

education) which makes rules or determines contested cases.
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(b) "Contested case" means a proceeding, including but not

“restricted to rate=making and licensing, in which the legal rights,

ﬁdutieSp or privileges of a party are to be determined by an agency

i

il _ :
llafter an opportunity for adjudicative hearing.
l
l
f

i
i
!
b
i
;
!

%
% (c) "License" includes the whole or part of any agency
]

ﬂpermito certificate, approval, registration, or similar form of

“permission required by law.
b
i - (d) "Licensing" includes the agency process respecting the

nganto denial, removal, revocation, suspension, annulment,
'

ﬁwithdrawala or amendment of a license,

i

| .
H (e} "Party" means each person or agency named or admitted
b ' ’

‘as a party,

1

(£) "Person" means any individual, partnership, corporation,
ﬂassociation. governmental subdivision, or public or private

iorganization of any character other than an agency.
ﬁ (g) "Rule" means any agency statement of general
ﬁapplicability that implements, interprets, or prescribes law or
hpoliCy, or describes the organization, procedure, or éractice

4

?tequirements of any agency. The term includes the ameridment or

¥
xrepeal of a prior rule, but does not include (1) statements
ﬁconcerning only the internal management of any agency and not
"affecting private rights or procedures, or (2) declaratory rulings
-on petitions pursuant to Section 9 hereof,

SeC. 4, PUBLIC INFORMATION: ADOPTION OF RULES:
AVAILABILITY OF RULES AND ORDERS. (a) In addition to other

rule=-making requirements imposed by law, each agency shall:
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(1) adopt rules of practice setting forth the nature
and requirements of all formal and informal procedures available;

(2) 1index -and make available for public inspecfion
all rules and all other written statements of polic§ or
interpretations formulated, adopted, or used by the agency in the
discharge of its functions; and

(3) index and make available for public inspection
all final orders, decisions, and opinions.

(b) No agency rule, order, or decision is valld or effective
against any person or party, nor may it be invoked by the agency
for any purpose, until it has been indexed and made available for
public inspection as required by this Act, The indexing
requirement applies to all materials listed in Subdivisions (1)
and (2), Subsection (a), Section 4 of this Act and to all materials
in Subdivision (3), Subsection (a), Section 4 of this Act which
are issued after the effective date of this Act. This provision
is not applicable in favor of any person or party who has actual
knowledge of the rule, order, or decision.

Sec, 5. PROCEDURE FOR ADOPTION QOF RULES., (a) Prior to
the adoption, amendment.‘ur repeal of any rule, the agency shall:

(1) give at least 30 days' notice of its intended
action. The notice shall include a statement of either the express
terms or an informative summary of the proposed action, and the
time when, the place where, and the manner in which interested
persons may present their views thereon. The notice shall be

published not less than 30 nor more than 60 days prior to such
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S.B. No. 41
intended action in a newspaper of general cifculation in Travis
County and in each of the five most pobulous counties in Texas.,
according to the latest United States census., In addition, the
notice is to be malled to all persons>who have made timely written
requests of the agency for advance notice of its rule-making -
proceedings; provided, however, that failure to mail such noticé
shall not invalidate ény actions taken or rules adopted; and

(2) ‘afford all interested pefsons reasonable
opportunity to submit data, views, or arguments, orally or in
writing, 1In case of substantive rules._oppdrtunity for oral
argument must be granted if requested by 25 persons, by a
governmental subdivision or agency, or by an association having
not less than 25 members, The agency shall consider fully all
written and oral submissions respecting the proposed rule, Upoh
adoption of a rule, the agency, if requested to do s0 by an
interested person either prior to adoption or within 30 days
thereafter, shall issue a concise statement of the principal
reasons for and against its adoption, incorporating therein its
reasons for ovefruling the considerations urged against its
adoption.

(b) If an agency finds that an imminent peril to the public
health, safety, or welfare requires adoption 6f a rule upon fewer
than 30 days' notice and states in w}iting its reasons for that
finding, it may proceed, without prior notlice or hearing or upon
any abbreviated notice and hearing that it f£inds practicable, to

adopt an emergency rule. The rule may be effective for a period
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of not longer than 120 days renewable once for a period not
exceeding 60 days, but the adoption of an identical rule under
Subdivisions (1) and (2) of Subsection (a) of this sectibn is not
precluded.

(c) No rule hereafter adopted is valid unless adopted in
substantial compliance with this section. A proceeding to contest
any rule on the ground of noncompliance with the procedural
requirement§ of this section must be commenced within two years
from the effective date of the rule,

(4) An agency may use informal conferences and consultations
as means of obtaining the viewpoints and advice of interested
personS wWith respect to contemplated rule making. Each agency
also is authorized to appoint committees of experts or interested
persons or representatives of the general public to advise it
with respect to any contemplated rule making, The powers of such
committees shall Se advisory only.

Sec, 6. FILING AND TAKING EFFECT OF RULES, (a) Each
agency shall file in the office of the secretary of state a
certified copy of each rule adopted by it, including all rules
existing on the effective date of this Act. The secretary of
state shall keep a properly indexed permanent register of the
rules open to public inspection.,

| (b) Each rule hereafter adopted is effective 20 days after
filing except thét:
(1) 1if a later date is required by statute or

specified in the rule, the later date 1s the effective date;
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(2) subject to applicable constitutional or statutory
provisions, an emergency rule becomes effective immediately upon
filing with the secretary of state, or at a stated date less than
20 days thereafter, if the agency finds that this effective date
is necessary because of imminent peril .to the public health,
safety, or welfare. . The agency's finding and a brief statement
of the reasons therefor shall be fiied with the rulg. The agency
shall take appropriate measures to make emergency rules known to
the persons who may be affected by them,
Sec. 7, AVAILABILITY OF RULES. (a) The secretary of state
shall file and make avallable all effective rules adopted by each
agency.

(b) Rules filed with the secretary of state shall be made

‘available upon request to any person at prices fixed by the

secretary of state to cover costs of mailing, publication, and
copying.

(c) The secretary of state may prescribe such reasonable
rules and regulations as are necessary to enable him to administer
this Act effectively, Such rules may include, but shall not be
limited to, paper size and format of rules required to be filed
by this Act.

Sec, 8, PETITION FOR ADOPTION OF RULES, Any interested

'person may petition an agency requesting the promulgation,

amendment, or repeal of a rule, Each agency shall prescribe by

rule the form for petitions and the procedure for their submission,

. consideration, and disposition, Within 60 days after submission
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ﬂof a petition, the agency either shall deny the petition in

eriting. stating its reasons for the denial, or shall initiate

fru1e~making proceedings in accordance with Section 5 of this Act,

I
?5 Sec. 9, DECLARATORY RULINGS BY AGENCIES. Each agency shall
I

ﬁprovide by rule for the filing and prompt disposition of petitions
gfor declaratory rulings as to the applicability of any statutory
}

'provision or of any rule or order of the agency. Rulings disposing

|
e
i

i

‘

of petitions have the same status as agency decisions or orders
‘in contested cases.
4

3 Sec, 10, DECLARATORY JUDGMENT ON VALIDITY OR APPLICABILITY

;.
L

''OF RULES, The validity or applicability of any rule, including
*emergency rules adopted under Subsection (b) of Section 5 of this
'Act, may be determined in an action for declaratory judgment in
;a district court of Travis County, and ﬁot elsewhere, if it is
falleged that the rule, or its threatened application, interferes

fwith or impairs or threatens to interfere with or impair the legal
;;rights or privileges of the plaintiff, The agency éhall be made
1a party to the action, A declaratory judgment may be rendered
fwhether or not the plaintiff has requested the agency td pass
i;upon the validity or applicability of the rule in question.

;§ Sec, 11. CONTESTED CASES; NOTICES; HEARINGS; RECORDS, (a)
"In a contested case, all parties shall be afforded an opportunity
‘ifor hearing after reasonable notice of not less than 10 days.

| (b) The notice shall include:

(1) a statement of the time, place, and nature of

" the hearing;
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(2) a statement of the leéal authority and
jurisdiction under which the hearing is to be held;

(3) a reference to the partjicular sections of the
statutes and rules involved;

(4) a short and plain statement of the.matters
asserted. If the agency or other party is unable to state the
matters in detail at the time the notice is'served, the initial
notice may be limited to a statement of the issues involved,
Thereafter, upon timely written application, a more definite and
detailéd statement shall be furnished not less than three days
prior to the date set for the hearing,

(c) Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved.

(d) Unless precluded by law, informal disposition may be
made of any contested case by stipulation, agreed settlement,
consent order, or default,

(e) The record in a contested case shall include:

(1) all pleadings, motions, and intermediate rulings;

(2) evidence received or considered:;

(3) a statement of matters officially notliced:

(4) questions and offers of proof, objections, and
rulings thereon;

(5) proposed findings and exceptions;

(6) any decision, opinion, or report by the officer
presiding at the hearing; and

(7) all staff memoranda or data submitted to the
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hearing officer or members of the agency in connection with their

consideration of the case,

(£) Proceedings, or any part thereof, shall be transcribed

upon written request of any party.

(g) Findings of fact shall be based exciusively on the

evidence and on matters officially noticed.

Sec. 12, RULES OF EVIDENCE, OFFICIAL NOTICE. (a) 1In

contested cases, irrelevant, immaterial, or unduly repetitious .

_evidence shall be excluded, The rules of evidence as applied in

nonjury civil cases in the district courts of this state shall
be followed. When necessary to ascertain facts not reasonably

susceptible of proof under those rules, evidence not admissible

thereunder may be admitted (except where precluded by statute)

if 1t is of a type commonly relied upon by reasonably prudent men

in the conduct of their affairs, Agencies shall give effect to

. the rules of privilege recognized by law. Objections to

evidentiary offers may be made and shall be noted in the record.

Subject to these requirements, when a hearing will be expedited

:and the interests of the parties will not be prejudiced

E\,

substantially, any part of the evidence may be received in written

form,
(b) 1In connection with any contested case held under the
provisions of this Act, an agency:?:
(1) shall have the power to swear witnesses and take
their testimony under oath;

(2) upon the written request of any party to a
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contested case pending before it or upon its own motion, shall
upon good cause shown and on deposit of such sums as will
reasonably insure payment of the amounts estimated to accrue under
the following Subdivisions (1) and (2) of Subsection (¢) of this
section, issue a subpoena addressed to the sheriff dr any constable |
to require the attendance of such witnesses and the production |
of such books, records, papers, or other objects as may be
necessary and proper for the purposes of the proceedings;

(3) upon the written request of any party to a
contested case pending before it or upon its own motion, shall
and on deposit ©f such sum as will reasonably
insure payment of the amounts estimated to accrue under
Subdivisions (1) and (2) of Subsection (c¢) of this section, lssue

a commission, addressed to the several officers authorized by

statute to take depositions, to require that the deposition of

] witness be taken, which commission shall authorize the issuance

. 0f any subpoenas necessary to require that such witness appear

'jrecords, papers, or o¢ther objects as may be necessar&Aand proper

for the purposes of the proceeding,

(A) The place of taking such depositions shall '

employed or regularly transacts business in person, Such

commission shall authorize and require the officer or officers
to whom the same is addressed, or elther of them, to examine salgd

witness before him on the date and at the place named in the

10
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commission and to take his answers under oath to such questions
as may be propounded to him by the parties to the proceeding, the
agency, or the attorneys for such parties or the agency, Such
commission shall require such witness to remain in attendance
from day to day until such deposition is begun and completed,

(B) The witness shall be carefully examined,

nis testimony shall be reduced to writing or typewriting by the

officer taking the deposition, or by some person under his personal

supervision, or by the deponent himself In the officer's presence,

and by no other person, and shall, after it has been reduced to
writing or typewriting, be subscribed by the deponent,

(C) The officer taking such oral deposition
shall not sustain objections to any of the testimony taken, ncr
exclude same; but any of the parties or attorneys engaged in
taking testimony shall have such rulings reserved for the action

of the agency tefore which the matter is pending, but the

T administrator or other officer conducting the hearing shall nct

be confined to objections made at the taking of the testimony,

(D) ¥#hen the testimony {s fully transcribed,

' the deposition shall be submitted to the witness for examination

and shall be read to or by him, unless such examination and reading

are waived by the witness and by the parties in writing; provided

that when the witness Is a party to the contested case pending

before the agency with an attorney of record the deposition officer

shall notify such attorney of record in writing by registered

mail or certified mail that the deposition is ready for such

11
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jexamination and reading at the office of such deposition officer,
and 1f the witness does not appear and examine, read and sign his
‘deposition within 20 days after the malling of such notice, the
{deposition shall be returned as provided herein for unsigned
"depositions. In any event the witness shall sign the deposition
 at least three days prior to the hearing or it shall be returned
'as provided herein for unsigned depositions, Any changes in form

. or substance which the witness desires to make shal; be entered

given by the witness for making them, The deposition shall then

 upon the deposition by the officer with a statement of the reaéons

be signed by the witness, unless the parties present at the taking

0of the deposition by stipulation walve the signing or the witness

is i1l or cannot be foﬁnd or refuses to sign, If the deposition

is not signed by the witness, the officer shall sign it and state

on the record the fact of the walver or of the illness or absence

of the witness or the fact of the refusal to sign together wlth

‘the reason, if any, given therefor; and the deposition may then

'be used as fully as though signed.,

(E) Depositions may be returned to the agency

" before which the contested case is pending elther by mail, or by

a party interested in taking the same, or by any other person,
If returned by mail, the agency shall endorse on the deposition
that it was received from the post office and shall cause the
agency employee so recelving the deposition to Sign his name
thereto., If not sent by mail, the person delivering them to the

agency shall make affidavit before the agency that he recelived

12
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them from the hands of the officer before whom they were taken.
that they have not been out of his possession since, and that
they have undergone no alteration.

(F) Depositions, after being filed with the
agency, may be opened by any employee of the agency'at the request
of either party or his counsel; and such employee shall endorse
lon such depositions on what day and at whose fequest they were
opened, signing his name thereto, and they shall remain on file
with the agency for the inspection of any party.

(G) Regardless of whether cross interrogatories
have been propounded, any Farty has a right tc Usc the cdepocziticns
in the contested case pending before the agency.

(c) A witness or deponent who is not a party and who is
subpoenaed or otherwise compelled to attend any hearinq or
proceeding, to give his deposition, or to produce such books,
:records, papers, or other objects as may be necessary and proper
ilfc:r the purposes of the proceeding under the authority of this

section is entitled to receive:

(1) mileage of 10 cents a mile, or such greater

Iiamount as an agency may prescribe by rule, for going to, and
3ireturning from the place of the hearing or the place where his
ideposition is taken, if such place is more than 25 miles from his
{place of residence; and

(2) a fee of $10 a days, or such greater amount as
an agency may prescribe by rule, for each day or part thereof he

i{s necessarily present as a witness or deponent.

13
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(d) Mileage and fees to which a witness 1s entitled under

_this section shall be paid by the party or agency at whose reguest
. the witness appears or the deposition i{s taken, upon presentation

’of proper vouchers sworn by the witness and approved by the agency.

(e) In the case of the failure of any person to comply

with any subpoena or commission issued under the authority of

this Act, the agency issuing the same by and through the Attorney

General of Texas, or the party requesting same may bring suit to

enforce the subpoena or commission in a district court of Travis

. County, Texas, The court, if it determines that good cause exists

for the issuance of such subpoena or commission, shall thereupon

order compliance with the requirements of such subpoena or

commission, and failure to obey the order of such court may be

punished by the court as contempt thereof.

(£} 1In contested cases, documentary evidence may be received

in the form of coples or excerpts, if the original is not readily

~available., On request, parties shall be given an opportunity to

compare the copy with the original.
(g) In contested cases, a party shall be permitted to

conduct cross—examinations required for a full and true disclosure

of the facts.

(h) In connection with any hearing held under the provisions
of this Act., notice may be taken of judicially cognizable facts,
In additions notice may be taken of generally recognized facts
within the area of the agency's specialized knowledge., Partles

shall be notified either before or during the hearing, or by

14
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reference in preliminary reports or otherwise, of the material

‘'noticed, including any staff memoranda or data, and they shall

be afforded an opportunity to contest the material so noticed,

fThe special skills or knowledge of the agency and its staff may

be utilized in evaluating the evidence,

(1) 1In contested cases, all parties are entitled to the

‘assistance of thelir counsel before administrative agencies. This

right may be expressly waived.

Sec., 13. EXAMINATION OF EVIDENCE BY AGENCY, When in a
contested case a majority of the dfficials of the agency who are
to render the final decision has not heard the case or read the
record, the decision, if adverse to a party to the proceeding
other than the agency itself, shall not be made until a proposal
for decision is served upon the parties, and an opportunity is
afforded to each party adversely affe;ted to flle exceptions and
present briefs and oral argument .to the officials who are to
render the decision. The proposal for decision shall contain a
statement of the reasons therefor and of each issue of fact or

law necessary to the proposed decision, prepared by the person

who conducted the hearing or by one who has read the record, The

parties by written stipulation may walve compliance with this
section, |

Sec. 14, DECISIONS AND ORDERS., (a) A final decision or
order adverse to a party in a contested case shall be in writing
or stated in the record. A final decision shall include findings

of fact and conclusions of law, separately stated., Findings of
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~fact, 1f set forth in statutory language., shall be accompanied

by a concise and explicit statement of the underlying facts

supporting the findings. If, in accordance with agency rules, a
' party submitted proposed findings of fact, the decision shall
finclude a ruling upon each proposed finding. Parties shall be
.notified either personally or by mail of any decision or order,

“On written request, a copy of the decision or order shall be

delivered or malled to any party and to his attorney of record.

(b) Such orders shall be final in the absence of a timely

motion for rehearing upon the expiratioh 0f the period for filing

such a motion or be final and appealable from and after the date
of rendition of the order overruling the motion for tehearing,
or from the date such motion 1Is overruled by operation of law,
If an agency finds that an imminent peril to the public health,
safety, or welfare requires immediate effect of a final decision
or order in a contested case, it shall recite such finding in

such decision or order as well as the fact that such decision or

order is final and effective from the date rendered, in which

event such decision or order shall be final and appealable from

the date rendered and no motion for rehearing shall be required

as a prereguisite for appeal.

(c) Such final decisions or orders shall be rendered within

60 days after the date the hearing 1s finally c¢losed, In a
contested case heard by other than a majority of the officials

of the agency, the agency may prescribe a longer period of time

in which the final order or decision of the agency shall be issued;
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provided that such extension, if so prescribed, shall be announced

at the conclusjion of the hearing.
(d) Except as provided in (b) of this section, a motion

for rehearing shall be a prerequisite to an appeal, Motions for

AR\

rehearing shall be flled within 15 days after the date of rendition

of a final decision or order: replies to such motion for rehearing

shall be filed with the agency within 25 days aftér the date of
rendition of the final decision or order; and agency action.on
such motion shall be taken within 45 days after the date of
rendition of such final decision or order, If agency actlion is
not taken within such 45 day period, the motion for rehearina
shall be overruled by operation of law 45 days after the date of
rendition of such final decision or order, The agency may by
written order extend the period of time for £iling such motions
and replies and agency action provided that such extension shall

not extend the period for agency action beyond 90 davs after the

‘date of rendition of such final decision or order., In the event

of such extensiorn, the motion for rehearing shall be overruled
by operation of law upon the date fixed by such order, or in the
absence thereof, 90 days from the date of such final decision or
order.

(e) The parties may by agreement with the approval of the
agency provide for a modification of the times herein above
provided.

Sec, 15, EX PARTE CONSULTATIONS, Unless required for the

disposition of ex parte matters authorized by law, members or

17
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employees of an agency assigned to render a decision or to make
findings of fact and conclusions of law in a contested case shall
not communicate, directly or indirectly, in connection with any
{ssue of fact or law with any party or his representative, except
upon notice and opportunity for all parties to participate,

Sec., 16, LICENSES, (a) When the grant, denial, or renewval
of a license is required te be preceded by notice and opportunity
for hearing, the provisions of this Act concerning contested cases
as defined in Subsection (b) of Section 3 of this Act appiv.

(b) When a licensee has made timely and sufficient
épplication for the renewal of license or a new license with
reference to any activity of a continuing nature, the existing
license does not expire until the application has been finall&
determined by the agency, and in case the application is denied
or the terms of the new license limited, until the last day for

seeking review of the agency order or a later date fixed by order

0of the reviewing court,

i
1
I
' agency proceedings, the agency gave notice by registered or

t

(c¢) No revocation, suspension, annulment, or withdrawal

of any license is lawful unless, prior to the institution of

‘certified mail to the licensee of facts or conduct alleged to

I

5 warrant the intended action, and the licensee was given an
! opportunity to show compliance with all lawful requirements for

l the retention cof the license.

Sec, 17, JUDICIAL.REVIEW Of CONTESTED CASES, (a) A person

who has exhausted all administrative remedies available within

i8
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the agency and who is aggrieved by a final decision in a contested
case as defined in Subsection (b) of Section 3 of this Act 1is
entitled to judicial review under this Act. A preliminary,
procedural, or intermediate agency action or ruling is immediately
reviewable if review of the final agency decision would not provide
an adequate remedy.

(b) Proceedings for review are instituted by filing a
petition within 30 days after the decision or order complainegd
of is final and appealable, in a district court of Travis County,
and not elsewhere, except in cases where venue is otherwise
provided by statute, The petition for review shall be served on
the agency and upon all parties of record in any hearing before
the agency in respect to the matter for which revliew is sought,

(c) After service of the petition on the agency, and within
the time permitted for filing an answer, or such additional time
as may be allowed by the court, the agency shall transmit to the
revieving court the original or a certified copy of the entire
record of the proceeding under review, By stipulation of all
parties to the review proceedings, the record may be shortened,
A party unreasonably refusing to stipulate to limit the record
may be taxed by the court for the additional costs., The court may
require or permit subsequent corrections or additions to the
record.

(d)l If, before the date set for hearing, application is
made to the court for leave to present additional evidence, and

{1t is shown to the satisfaction of the court that the additional
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evidence is material and that there wefe good reasons for fallure
to present it in the proceeding before the agency, the court may
order that the additional evidence be taken before the agency
upon conditions determined by the court, The agency may modify
its findings and decislion by reason of the additional evidence
and shall file such evidence and any modifications, new findings,
or decisions with the reviewing court. |

(e) The review shall be conducted by the court without a
jury and shall be confined to the record, In cases of alleged
irregularities In procedure before the agency, not shown in the
record, proof thereon may be taken In the court,

(f) The court shall not substitute its judgment for that
of the agency as to the weight of the evidence on guestions of

fact committed to agency discretion. The court may affirm the

qor remand the case for further proceeding i1f substantial rights
;:of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:
? (1) 1in violation of constitutional or statutory
“provisions:
! (2) 1in excess of the statutory authority of the
‘agency:
| (3) made upon unlawful procedure;
(4) affected by other error of law;

(5) not reasonably supported by substantial evidence

in view of the reliable and probative evidence in the record as

20
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a whole; or
(6) arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion,

(g) HNothing herein contained in this Section 17 shall
affect the right of trial de novo of rate cases appéaled from the
Railroad Commission of Texas,

Sec. 18. APPEALS. Appeals from any final judgment of the
district court may be taken by any party in the manner provided
for in civil actions generally, but no appeal bond shall bpe
required of the agency.

Sec, 12, EXCEPTICNS, The proviscions ¢ this Act chall neot
apply to the financial and medical assistance and service programs
of the State Department of Public Welfare.,

Sec. 20, SEVERABILITY, If any part, section, subsection,
paragraph, sentence, clause, phrase, or word contained in this

Act shall be held by the courts to be invalid or unconstitutional,

'*such holdina shall not affect the vallidity of the remaining

portions of this Act, and the leagislature hereby declares that

iit would have passed such remaining portion despite such
iinvalidity.
!
Sec, 21, REPEAL OF CONFLICTING LAWS, Chapter 274, Acts

6252=13, Vernon's Texas Civil Statutes), and all other laws and
parts of laws in conflict with this Act are repealed, Nothing
herein shall be deemed to repeal any existing statutory provisions

conferring investigatory authority upon any agency, including any

21

of the 57th Legislature, Regular Session, 1961, as amended (Article'
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provision thereof which grants such agency the power, in connection
with such investigatory authority, to take depositions, administer
oaths or affirmations, examine witnesses, receive evidence, conduct
hearinags, or issue suppoenas Or SURmmMonS,

Sec. 22. EFFECTIVE DATE. This Act shall take effect on
January 1, 1976,

Sec, 23, EMERGENCY. The importance of this legislation
and the crowded condition of the calendars in both houses create
an emergency and an imperative public necessity that the

constitutional rule requiring bills to be read on three several

Antre dm Aamm mannen ha ene ~A =Y BB »111na {e ARty clenansAoeA .
Uaxd - s \-v:\.an AlCUvS— e b udupendeu' und -‘...S & wod - - he.e.,, .,-..,,-e....»\., 1

and that this Act shall take effect and be in force from and after

January 1, 1976, and it is so enacted,

22
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’ - COMMITTEE ' REPORT

{HE HONORABLE BILL CLAYTON Date 3/ /7/ 75 .

SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIR:
1]
We, your COMMITTEE ON ( k! QI!'S !‘ a é (2%& AA S to whom was referred ﬂ S. B . l// ,
. {measure)
have had the same under consideration and beg to report back with the recommendation that it
{ ) do pass, without amendment.
{ A#®  do pass, with amendment(s).

(X) do pass and be not printed; a committee substitute is recommended in lieu of the original measure.

This measure ( /r proposes new faw. A  evmacla Mw"‘:‘j Lo
T TRt

House Sponsor of Senate Measure: U O D«&D\,Qbu\_,

The measure was reported from Committee by the following Record Vote:
7 ayes /‘——/
/ nays /f ///é‘:‘ Z i
/ present, not voting \

absent Chairman
®

Return with Original Measure




S.B. No. 41, as amended Committee: Judicial Affairs
By: Sherman

BILL ANALYSIS

Background Information:

Texas has no comprehensive, unified body of administrative
law. Each agency is left largely to itself to develop
what it deems proper requirements for hearings, proposed
rules and adopted rules. Nor does Texas have any sort of
central journal in which rules and notices may be published.

What the Bill Proposes to Do:

The bill establishes minimum standards of uniform prac-
tice and procedure for state agencies, provides for public
participation in the rulemaking process, provides for notice
of agency rules and actions through newspaper publication
restates the law of judicial review, and requires agencies
to give notice and current information on their actions.

Changes in Existing Law:

Repeals Chapter 274, Acts of the 57th Legislature, Regu-
lar Session, 1961, as amended (Article 6252-13).

Section by Section Analysis:

Section 1. Purpose. The section declares the public
policy of this state to affort minimum standards of uniform
practice and procedure of state agencies and to provide public
participation and notice of agency action.

Section 2. Short Title. "Administrative Procedure and
Texas Register Act."

Section 3. Definitions. This Section defines agency,
contested case, license, licensing, party, person. rule and
register.

. - Section 4. Public Information: Adoption of Rules;
Availability of Rules and Orders. Each agency is to adopt
rules of practice establishing requirements of all formal and
informal procedures available, to index and make available
all rules and other written policy statements, and to index
and make available all final orders, decisions and opinions.

No agency rule, order, declaratory ruling, or decision 'is
valid until it has been indexed and made available as re-
quired by this bill.

Section 5. Procedure for Adoption of Rules. Prior to
adoption, amendment or repeal of any rule, the agency must
give notice of its intended action and afford interested
parties an opportunity for input. In the case of imminent
peril, emergency rules may be made immediatly effective.

No rule hereafter adopted is valid unless adopted in sub-
stantial compliance with this section. An agency may use
informal conferences and consultations to obtain viewpoints.

Section 6. Creation of Texas Register. Rules and other
documents required to be published shall be published in the
Texas Register. The Secretary of State is charged with the
responsibility of producing the Register. Free copies are to be
furnished certain officials, and others copies are for public
distribution.
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Section 7. Before March 1, 1976, each agency is required
to file with the Secretary all existing rules. Final orders,
decisions, opinions or notices adopted prior to the effective
date of this bill one not required to be filed.

Section 8. Filing Procedures. A document is filed by
delivering two certified copies of the document to the Secretary.
The Secretary may prescribe the necessary rules to administer
the Register effectively. Microfilming of documents is allowed.

Section 9. Tables of Contents; Certification; Liason.
Each 1ssue of the Register must contain a table of contents,
and a cumulative index is to be published once each year.
Each document must be certified by the agency before publi-
cation, and each agency is to designate a liason officer to
submit documents to the Secretary.

Section 10. Effect of Filing. Each rule hereafter adopted
becomes effective twenty days after the filing with the Secre-
tary unless a later date is required or unless it becomes effec-
tive immediately as an emergency rule or unless a federal
rule mandates a different date. No agency, order, decision
or opinion hereafter adopted is effective before filing. Notice
of a proposed rule, amendment or repeal of a rule is effective
when published. Publication of notice in the Register is
sufficient notice in all instances in which notice by publica-
tion is authorized by law.

Section 11. Petition for Adoption of Rules. Any interested
person may petition for adoption, amendment or repeal of a rule.
Each agency must prescribe procedures for petition. The peti-
tion must be acted on within sixty days.

Section 12. Declaratory Rulings by Agencies. Each agency
is to establish procedures for issuing declatory rulings on
the applicability of any statutory provision or any other rule
or order of the agency. These decisions have the same status
as decisions or orders in contested cases.

Section 13. Declaratory Judgement of Validity or Applica-
bility of Rules. The validity or applicability of any rule may
be determined in an action for declaratory judgement in a dis-
trict court of Travis County.

Section 14. Contested Cases; Notices; Hearings, Records.
In contested case, all parties shall be afforded an oppor-
tunity for hearing after reasonable notice of not less than
ten days. Notice is to be published in the Register. Notice
must include certain prescribed information to make it effec-
tive. Opportunity must be provided for all parties to re-
spond and present evidence. Informal disposition may be made
of the case by stipulation, agreed settlement, consent order
or default. The record in a contested case shall include all
papers, evidence and staff memoranda. Proceedings shall be
transcribed on written request. Findings of fact must be based
exclusively on the evidence and matters officially noticed.

Section 15. Rules of Evidence; Official Notice. A
broad permissive rule of evidence is adopted. Each agency
has the authority to swear witnesses and take testimony and
to issue subpoenas and commissions. The Section follows the
deposition rules of the Texas Rules of Civil Procedure. De-
ponents and witnesses are to be paid per diem and mileage
expenses. Failure to comply with a subpoena or commission 1is
punishable as contempt. Documentary evidence may be received
in the form of copies or excerpts in certain instances. Cross-
examination is allowed as required for full and true disclo-
sure. Official notice may be taken of matter judicially cog-
nizable. Parties are entitled to assistance of council, but
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Section 16. Examination of Record by Agency. If in a
contested case a majority of the officials of an agency who
are to render the final decision have not heard the case or
the record, a decision adverse to a party other than the
agency itself shall not be made until a proposal for deci-
sion is served on the parties and an opportunity is afforded
to each party adversely affected to file exceptions and pre-
sent briefs and oral argument to the officials who are to
render the decision. The proposal is to be prepared by the
hearing offic¢er or one who has read the record.. This section
is waiveable by written stipulation.

Section 17. Decisions and Orders. A final decision or
order adverse to a party in a contested case shall be in writ-
ing or stated on the record. A final decision shall include
findings of fact and conclusions of law, spearately stated.
Proposed findings and conclusions must be ruled on. Orders
are final, in the absence of a timely motion for rehearing,
on the expiration of the period allowed for filing such a
motion or final and appealable from the date such motion is
a motion, or from the date such motion is overruled by opera-
tion of law. In case of imminent peril, orders and decisions
are final and effective from the date of rendition. A final
decision must be rendered within sixty days of the close of
the hearing; a longer period is allowed if a contested
case is heard by other than a majority of the officials
of the agency. A motion for rehearing is, with certain ex-
ceptions, a prerequisite to appeal. Motions for rehearing must
be filed within fifteen days after the date of rendition of a
final decision or order; replies must be filed within twenty-
five days and action on the motion within fourty-five days.
Overruling by operation of law occurs forty-five days after
rendition if action is not taken. The fourty-five day
period may be extended not beyond ninty days after rendition;
overruling by operation of law occurs in this instance on the
date fixed by the order or ninty days after rendition. The
parties, with agency approval, may modify the above times.

Section 18. Ex Parte Consultations. Communications on
any issue of fact or law by officials with parties or their
representatives is prohibited except on notice and opportunity
for all parties to particilpate.

Section 19. Licenses. The notice provisions of Section
3 apply when the grant, denial or renewal of a license 1is
required to be preceded by notice and hearing. If an appli-
cation for renewal has been made, a license does not expire
until the application has been finally decided by the agency.
The removal of a license is valid unless the licensee was
given notice of the facts alleged to merit the action and
the licensee was given an opportunity to show compliance.

Section 20. Judicial Review. When administrative re-
medies available are exhausted, an aggrieved party is en-
titled to judicial review. An interlocutory appeal is
allowed if review of the final judgement would not provide
an adequate remedy. A petition for review must be filed
within thirty days after the decision or order is final and
appealable. Venue lies only in Travis County unless other-
wise provided by statute. Copies of the petition shall be
sewed on all parties of record. The agency shall within
the time permitted for answer, transmit to the reviewing
court a certified copy of the entire record. The record
may be shortened by stipulation. Additional evidence may
be presented to the agency prior to the court hearing if
the court is shown that such evidence is relevant and
there were good reasons for failure to present it earlier.
Review is by the court without a jury. The court is not
to substitute its judgement for that of the agencies as
to the weight of the evidence on questions of fact committed
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to agency discretion. The court may affirm in whole or in
part or reverse and remand if substantial rights of

the appellant have been prejudiced. Trial de novo of rate
cases from the Railroad Commission is preserved.

Section 21. Appeals. Appeal from the district court 1is
taken in the manner provided for in civil actions generally.

Section 22. This Act does not apply to driver's license
revocations authorized in Article IV, Chapter 173, Acts of the
47th Legislature, Regular Session, 1941, as amended (Article
6687b), or to the grant, denial, payment, or withdrawal of
financial or medical assistance or benefits under service
programs of the State Department of Public Welfare.

Section 23. Repeal of Existing Laws. Repeals Chapter
274, Acts of the 57th Legislature, Regular Session, 1969
(Article 6252-13) and all other laws in conflict.

Section 24. Effective Date. January 1, 1976.

Section 25. Emergency

Summary of Committee Action:

The Committee posted notice in accordance with Rule VIII,
Section 13, and considered S.B. 41 in a public hearing on

March 19, 1975.
The Committee voted, on March 19, 1975 by a record vote
of seven ayes and one nay, one present not voting and two

_absent, to report the measure back to the House favorably

with amendments with a recommendation that it do pass and
be printed.
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Austin, Texas

FISCAL NOTE
March 20, 1975

Honorable Tim Von Dohlen, Chairman
Committee on Judicial Affairs
House of Representatives

Austin, Texas 78701

In Re: Senate Bill No. 41, as amended
By: Sherman

Sir:

In response to your request and pursuant to House Rule VIII, Section 27,
this office finds the fiscal implications of Senate Bill No. 41, as amended
(providing standards for State administrative agency practice and procedures
and the Texas Register) to be as follows:

1. The bill makes no appropriation but authorizes legislative
appropriations to implement the provisions of the bill.

2. The probable cost of implementing the provisions of the bill
during each of the first five years following passage is
estimated as follows:

Fiscal

Year

1976 $3,755,140
1977 3,788,847
1978 3,856,227
1979 3,919,175
1980 3,986,897

3. Similar annual costs will continue as long as the provisions
of the bill are in effect.

Al

el
Director
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Amend 5.8,

and substituting the following:

Section 1, PURPOSE,

this state to afford minimum standards of uniform practice and
procedure for state agencies, to provide for public participation
in the rulemaking process, to provide adequate and proper public
notice of proposed agency rules and agency actions through

publication of a state register, and to restate the law of judicial

review of agency action,

Sec, 2, SHORT TITLE,

cited as the Administrative Procedure and Texas Register Act,

Sec, 3,

2

(1)

DEFINITIONS,

or officer having statewide jurisdiction, other than an aqency/
wholly financed by federal funds, the legislature, the courts,
the Industrial Accident Roard, and institutions of higher

education, that makes rules or determines contested cases,

(2)

restricted to ratemaking and licensing, in which the legal rights,
dutles, or privileces of a party are to be determined by an agency

after an opportunity for adjudicative hearing.

(3)
permit, certificate,
permission required by law,

(4)

64R3E5€8 GCH-F

No, 41 by strixingfallvbelow the enacting clause

It is declared the public policy of

"Agency" means any state board, commission, department,

"Contested case" means a proceeding, including but not

"License” includes the whole or part of any agency

approval,

"Licensing" Includes the agency process respecting the

i
A

-

DATE - APR 2 1975 M

READ AND Auomna:d_/

a~xsﬁerk
House % Ropresentatives

]

This Act shall be known and may be

As used in this Act:

registration, or similar form of

e
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granting, denial, renewal, revocatlon.Asuspension' annulment,
withdrawal, or amendment of a license.

(5) "Party" means each person or agency named or admitted
as a party,

(6) "Person" means any inoividual, partnership, corporation,
assoclation, governmental subdivision, or public or private
orcanization of any character other than an agency.

(7) "Rule" means any agency statement of general
applicability that implements, interprets, or prescribes law or
policys, or describes the procedure or practice requirements of
an agency. The term includes the amendment or repeal of a prior
rule but does not include statements concerning only the internal
management or organization of any agency and not affecting private
rights or procedures,

(8) "Register" means the Texas Register established by%{
this Act,

Sec. 4, PUBLIC INFORMATICON; ADOPTION OF RULES: AVAILABILITY
OF RULES AND ORDERS, (a) 1In addition to other rulemaking

requirements imposed by law, each agency shall:

Vahl
¢ -
3

(1) adopt rules of practice setting forth the nature and
requirements of all formal and informal procedures available;

(2) index and make available for public inspection all
rules and all other written statements of policy or interpretations
formulated, adopted, or used by the agency in thé discharge of
its functions: ana
(3) 1index and make available for public inspection all

final orders, decisions, and opinions.

64R3858 GCH=-F 2
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{b) No agency rule, order, or decision made or issued on
or after the effective date of this Act is valid or effective
agdainst any person or party, nor ﬁav it be invoked by the agency
for any purpose, until it has been indexed and made avajlable for
puklic inspection as reguired by this Act, This provision is not
applicable in favor of any person or party who has actual knowledge
of the rule, order., or decision.,

Sec. 5, PKOCEDURE FCR ADOPTION OF RULES, (a) Prior to
the adoption of any rule, an agency shall give at least 30 days'
notice of its intended action, Notice of the proposed rule shall
be filed with the secretary of state and published by the secretary
of state in the Texas Register. The notice must include:

—

(1) a brief explanation of the proposed rule;
"2 (2) the text of the proposed rule, except any portion?ﬁ
omitted as provided in Section 6(c) of this Act, prepared in a
manner to indicate the words to be added or deleted from the
current text, i{f any;
| (3) a statement of the statutory or other authority under

which the rule is proposed to be promulgated:

(4) a request for comments on the proposed rule from any
interested person; and

(5) any other statement required by law.

(b) Each notice of a proposed rule becomes effective as
notice when putlished in the register. The notice shall be mailed
to all persons who have made timely written requests of the agency

for advance notice of {its rulemaking proceedings, However, failure

to mail the notice does not invalidate any actions taken or rules

64R3858 GCH—=-F 3
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adopted.

(¢) Prior to the adoption of any rule, an agency shall
afford all interested persons reasonable opportunity to submit
data, Qiews. or arqguments, orally or in writing, In the case of
substantive rules, opportunity for public hearing must be granted
1t requested by at least 25 persons, bty a governmental subdivision
or agency, or by an association having at least 25 members., The
agency shall consider fully all written and oral submissions
concerning the proposed rule, On adoption of a rule, the agency,.
{f requested to do so by an interested person either prior to
adoption or within 30 days after adoption, shall issue a concise
statement of the principal reasons for and against its adoption,
incorporating in the statement its reasons for overruling théyy
considerations urged against its adoption,

(d) If.an agency finds that an imminent peril to the public
health, safety, or welfare requires acoption of a rule on fewer
than 30 days' notice and states in writing its reasons for that
finding, it may proceed without prior notice or hearing or on any
abbreviated notice and hearing that it finds practicable to adopt
an emergency rule, The rule may be effective for a period of not
lonqger than 120 days renewable once for a period not exceeding
60 days, but the adoption of an identical rule under Subsections
(a) and (c) of thiskgection i1s not precluded. An emergency rule
adopted under the pfovislons of this subsection, and the aqepcy's
written reasons for the adoption, shall be filed in the office
of the secretary of state for publication in the Texas Register,

(e) No rule hereafter adopted is valid unless adopted {(n

64R3858 GCH~F 4
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substantial compliance with this section. A proceeding to contest
any rule on the ground of noncompliance with the procedural
requirements of this section must be commenced within two years
after the effective date of the rule,

(£) An agen¢y may use informal conferences and consultations
as means of obtaining the viewpoints and advice of interested

-,

persons concerning contemplated rulemaking. Each agency also is
authorized to appoint committees of experts or inte}ested persons
or representatives of the general public to advise it with respect
to any contemplated rulemaking, The powers of these committees
are advisory only.

Sec. 6. CPEATION OF TEXAS REGISTER, (a) The secretaryjé
of state shall compile, index, and publish a publicat;on to be
known as the Texas Register, which shall contain:

(1) notices of proposed rules issued after the effective
date of this Act and filed in the office of the secretary of state
as provided iIn Section 5 of this Act:

(2) the text of rules adopted after the efféctlve date of
this Act and flled in the office of the secretary of state;

(3) notices of open meetings issued after the effective
date of this Act and filed in the office of the secretary of state
as provided by law:

(4) executive orders issued by the governor after the
effective date of this Act;

-~ (5) summaries of requests made after the effective date
of this Act for opinions of the attorney general, which shall be

prepared by the attorney general and forwarded to the secretary
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of state;
© (6) sumraries of opinions of the attorney general issued
after the effective date of this Act, which shall be prepared by
the attorney general and forwarded to the secretary of state; and
(7) other information of general interest to the public
of Texas, which may include, but is not limited to, federal
legislation or regulations affecting the state or state agencies
and state agency organizational and personnelAchandes.
(b) The secretary of state shall publish the register at71
regqular intervals, but not less than 100 times each calendar year,
(c) The secretary of state may omit from the register any
information thé publication of which he deems cumbersome,
expensive, or otherwise inexpedient, if the information is made

avallable in printed or processed form by the adopting agency on

application for it, and if the register contains a notice stating

the general subject matter of the information and the hanner in
which a copy of it may be obtained,

(d) One copy of each issue of the register shall be made
available free on request to each board, commission, and department
having statewide jurisdiction, to the qovernor, to the lieutenant
governor, to the attorney general, to each member of the
legislature, to each county clerk in the state, and to thefﬁbpreme
Cburt, Céurt of Cflminal Appeals, and each/géurt of 1v11/K§peels.

(e) The secretary of state shall make copieé of the register
avallable to other persons on payment of reasonable fees to be
fixed by the secretary cf state,

Sec, 7. FILING OF EXISTING DOCUMENTS, Before March 1,
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1976, each agency shall file in the office of the secretary of

Sstate two certified copies of each rule existing on the effective

cdhcbzg%%Zé C%AQZQ%V"

date of this Act. , A

Mp/?a‘—/éé/
Sec, 8, FILIN URES. (a) Each agency//shall flle

a document for publication in the Texas Register by delivering

to the office of the secretary of state during normal working

hours two certified copies of the document to be filed, On receipt}é

of a document required by this Act to be filed in the office of

the secretary of state and published in the register, the secretary
of state shall note the day and hour of filing on the certitied
copies. One certified copy of each filed document must be
majntained in original form or on microfilm in a permanent register
in the office of the secretary of state and, on filing, shall be
made avajlable immediately for public inspection during regular
business hours.,

(b) If there is a conflict, the officlial text of a rule
i1s the text on file with the secretary of state, and not the text
published in the register or on file with the issuing agency.

(c) The secretary of state may promulgate rules to insure
the effective administration of this Act, 7The rules may include,
but are not limited to, rules prescribing paper size and the
format of documrents required to te filed by this Act., The
secretary of state may refuse to accept for filing and publication
any document that does not substantially conform to the promulqatéd
rules,

(d) The secretary of state may maintain on microfilm the

files of agency rules and any other information required by this
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Act to be published in the register and, after microfilming,
destroy the original copies of all information submitted for
publication.

Sec, 9, TPABLES OF CONTENTS: CERTIFICATION; LIAISON, (a)
Each issue of the register must contain a table of contents,

(b) A cumulative index to all information required by thisj%
Act to be published during the previous year shall be published
at least once each vear,

(c) Each document submitted to the secretary of state for
filing or publication as provided in this Act must be certified
by an official of the submitting agency authorized to certify
documents of that agency,

(d) Each agency shall designate at least one individual
to act as a lialson through whom all required documents may be
suhmitted to the secretary of state for f£iling and publication,

Sec. 10, EFFECT OF FILING, (a) Each rule hereafter adopted
becomes effective 20 days after the £f1l1ing of two certified copies
In the office of the secretary of state, except thats

(1) 1f a later date is required by statute or specified
in the rule, the later date is the effective date: and

_- (2) subject to applicable constitutional or statutory

provisions, an emergency rule becomes effective immediately on
filing with the secretary of state, or on a stated date less than
20 days thereafter, if the agency finds that this effective date
Is necessary because of imminent peril to the public health,
safety, or welfare; and

<" (3) it a federal statute or regulation requires that an
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agency implement a rule by a certain date, the rule is effective
on the prescribed date,

(b) An agency finding, as described in Subsection (a)(i)
of this section, and a brief statement of the reasons for {t,
shal) be filed with the rule, The agency shall take appropriete?,
measures to make emergency rules known to persons who may be
affected by them,

(c) A rule adopted as provided in Subsection (a)éJ) of
this section shall be filed in the office of the secretary of
state and published in the register,

Sec, 11, PETITION FOR ADOPTION OF RULES, Any interested
person may petition an agency requesting the adoption of a rule,
Each adgency shall prescribe by rule the form for petitions and
the procedure for their submission, consideration, and disposition,
Within 60 days after submission of a petition, the agency either
shall deny the petition in writing, stating its reasons for the
denial, or shall initiate rulemaking proceedings in accordance
with Section 5 of this Act.

Sec., 12, DECLARATORY JUDGMENT ON VALIDITY OR APPLICABILITY
OF RULES. The validity or applicability of any rule, including
an emergency rule adopted under Section 5(€§ of this Act, may be
determined in an action for declaratory Jjudgment in a district
court of Travis County, and not elsewhere, {f it is alleged that
the rule, or its threatened application, interferes with or
impairs, or threatens to interfere with or impair, the legal
riahts or privileges of the plaintiff, The agency must be made

a party to the action, A declaratory judgment may be rendered
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Whether the plaintiff has requested the agency to pass on the
validity or applicability of the rule in question. However, no.
proceeding krought under this section may be used to delay or
stay a hearing after notice of hearing has been given if JZ|
suspension, revocation, or cancellation of a license by an agency
i1s at 1ssue before the agency,

Sec, 13, CONTESTED CASES; NOTICE; HEARINGS: RECORDS, (&)
In a contested case, all parties must be afforded an opportunity
for hearing after reasonable notice of not less than 10 days,

(b) The notice must include:

7 (1) a statement of time, place, and nature of the hearing:

(2) a statement of the legal authority and jurisdiction
under which the hearing is to be held;

(3) a reference to the particular sections of the statutes
and rules involved; and

(4) a short and plain statement of the matters asserted,

(c) 1If the agency or other party i{s unable to state the
matters in detail at the time the notice is served, the initial
notice may be limited to a statement of the issues involved,
Thereafter, on timely written application, a more definite and
detalled statement must pe furnished not less than three days
prior to the date set for the hearing.

(d) Opportunity must be afforded all parties to respond
and present evidence and argument on all issues involved,

(e) Unless precluded by law, informal disposition may be
made of any contested case by stipulation, agreed settlement,

consent order, or default,
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i
(f) The record in a contested case includes: /

i
7 (1) all pleadings, motions, and intermediate rulings:;
(2) evidence received or considered;
(3) a statement of matters officially noticed;
(4) aquestions and offers of proof, objections, and rulings
on them;
ﬂ (5) proposed findings and exceptions;
(6) any decision, opinion, or report by the officer

presiding at the hearing; and

".-(7) all statf memoranda or data submitted to or considered

by the hearing officer or members of the agency, involved in making

the decision, (/’:E::f;:zf~7

(g) Proceedings, or any part of them, must be transcribed
on written request of any party, The agency may pay the cost of
the transcﬁpt or assess the cost to one or more parties, This
Act does not limit an agency to a stenographic record of
proceedings.

(h) Findings of fact must be based exclusive;y on the
evidence and on matters officially noticed.

Sec, 14, RULES OF EVIDENCE, OFFICIAL NOTICE, (a) 1In
contested cases, irrelevant, immaterial, or unduly repetitious
evidence shall be excluded, The rule; of evidence as applied in
nonjury civil cases in the district courts of this state shall
be followed., Wwhen necessary to ascertain facts not reasonably
susceptible of proof under those rules, evidence not admissible

thereunder may be admitted, except where precluded by statute,

IEe

if 1t is of a type commonly relied upon by reasonably prudent men
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in the conduct of their affairs, Agencies shall give effect to
the rules géa privilege recognized by law. Objections to
evidentiary offers may be made and shall be noted in the record,
Subject to these requirements, {f a hearing will be expedited and
the interests of the parties will not be prejudiced substantially,
any part of the evidence may be received in written form,

(b) In connection with any contested case held under the
provisions of this Act, an agency may swear withesses and take
tneir testimony under oath,

(c) On its own motion or on the written request of any
party to a contested case pending before it, on a showing of good
cause, and on deposit of sums that will reasonably insure payment
of the amounts estimated to accrue under SUBsééegenftl)(l) and
(2) ot this section, an agency shall issue a subpoena addressed
to the sheriff or any constable to require the attendance of
witnesses and the production of books, records, papers, or other
objects as may be necessary and proper for the purposes of the
proceedings.

(d) On its own motion or on the written request of any
party to a contested case pending before it, on a showing of good
cause, and on deposit of sums that will reasonably insure payment
of the amounts estimated to accrue under Subsections(l)(1) and
(2) of this section, an agency shall issue a commission, addressed
to the several officers authorized by statute to take depositions,
to require that the deposition of a witness be taken, which
commission shall authorize the issuance of any subpoenas necessaryjz

to require that the witness appear and produce, at the time the
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deposition is taken, books, records, papers, or other objects as
may be necessary and proper for the purposes of the proceeding.
The derosition of a member of an agency board may not be taken
after a date has been set for hearing. ' >
(e) The place ofitaking the depositions shall be in th;

county of the witness"'residence, or where the witness is employed

or regjularly transacts business in person., The commission shall

authorize and require the officer or officers to whom it is
addressed, or either of them, to examine the witness before him
on the date and at the place named in the commission and to take
answers under oath to questions which may be propounded to the
witness by the parties to the proceeding, the agency, or the
attorneys for the parties or the agency. The commission #hall
require the witness to remain in attendance from day to day until
the depesition is bequn and completed,

(£) The witness shall be carefully examined, the testimony
shall be reduced to writing or typewriting by the officer taking
the deposition, or bty some person under the officer's personal
supervision, or by the deponent {n the officer's presence, and
by no other person, and shall, atter it has been reduced to Writiné
or typewriting, be subscribed by the deponent,

(g) The officer taking the oral deposition may not sustain
objections to any of the testimony taken, or exclude any of {it,
and any of the parties or attorneys engaged in taking testimony
have their objections reserved for the action of the agency before%é
which the matter is pending, The administrator or other officer

conducting the hearing is not confined to objections made at the
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taking of the testimony.

(h) When the testimony is fully transcribed, the deposition
shall be submitted to the witness for examination and read to or
by the witness, unless the examination and reading are waived by
the witness and by the parties in writing, However, if the witness
is a party to the contested case pending before the agency with
an attorney of record, the deposition officer shall notify the
attorney of record in writing by registered mail or certified
mail that the deposition is ready for examination and reading at
the office of the deposition officer, and if the witness does not
appear and examine, read, and sign the deposition within 20 days
after the mailina of the notice, the deposition shall be returned
as provided in this Act for unsigned depositions, 1In any event,
the witness must sign the deposition at least three days prior
to the hearing, or it shall be returned as provided in this Act
for unsigned depositions, Any changes in form or substance which
tne witness desires to make shall be entered on the deposition
by the officer with a statement of the reasons given by the witness
for making them. The deposition shall then be signhed by the
witness, unless the parties present at the taking of the deposition
by stipulation waive the signing or the witness i{s {ll, cannot
be found, or refuses to sign., If the deposition is not signeg

by the witness, the officer shall sign {t and state on the record

the fact of the walver, 1llness, or absence of the witness or thJAb

fact of the refusal to sign, together with the reason, if any,

given for failure to sign, The deposition may then be used as

fully as though signea,
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(1) A deposition may be returned to the agency before which
the contested case is pending either by mail, or by a party
Interested in taking the deposition, or.by any other person, If
returned by mail, the agency shall endorse on the deposition that
it was received from the post office and shall cause the agency
employee so receiving the deposition to sign it. If not sent by
mail, the person delivering it to the agency shall make affidavit
before the agency that he received it from the hands of the officer
before whom it was taken, that it has not been out of his
pPossession sincer and that it has undergone no alteration.

(3J) A deposition, after being filed with the agency., may
be opened by any employee of the agency at the request of either
party or his counsel. The employee shall endorse on the deposition
on what day and at whose request it was opened, signing the
deposition, and it shall remain on file with the agency for the
inspection of any party,

(k) Regardless of whether cross interrogatories have been
propounded, any party {is entitled to use the deposition in the
contested case pending before the agency.

(1) A witness or deponent who is not a party and who {s
subpoeﬁaed or otherwise compelled to attend any hearing or
proceeding to glve a deposition or to produce books, records,
papers, or other objects that may be necessary and proper for thé%%
purposes of the proceeding under the authority of this section
is entitled to receive:

0'(,1) mileage of 10 cents a mile, or a greater amount as

prescribed by agency rule, for going to, and returning from the
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place of the hearing or the place where the deposition is taken,
{f the place is more then 25 miles from the person's place of
residence; and

.~(2) a fee of $10 a day, or a greater amount as prescribed
by agency rule, for each day or part of a day the person is
necessarily present as a witness or deponent,

(m) Mileage and fees to which a witness is entitled under
this section shall be paid by the party or agency at whose reguest
the witness appears or the deposition is taken, on presentation
of proper vouchers sworn by the witness and approved by the agency.

(n) In the case of failure of a person to comply with a
subpoena or commission issued under the authority of this Act,
the agency issuing the‘subpoena or commission, acting through the
attorney general, or the party requesting the subpoena or
commission, may bring suit to enforce the subpoena or commission
in a district court {n Travis County, The court, if it determines
that good cause exists for the issuance of the subpoena or
commission, shall order compliance with the requirements of the
subpoena or commission, Failure to obey the order of the court
may be punished by the court as contempt.

(o) In contested cases, documentary evidence may be received
in the form of copies or excerpts if the original is not readlly}&
available, On reqguest, parties shall be given an opportunity to
compare the copy with the.original.

(p) 1In contested cases, a party may conduct
cross—examinations required for a full and true disclosure of the

facts,

64R3858 GCH=F 16




10
i1
12
13
14
15
16
17
18

19
'20
21
22
23
24
25
26

27

(g) 1In connection with any hearing held under the provisions
Of this Act, officisal notice may be taken of all facts judicially
cognizable. In addition, notice may be taken of generally
recognized facts within the area of the agency's specialized
knowledge, Parties shall be notified either before or during the
hearing, or by reference in preliminary reports or otherwise, of
the material officially noticed, including any staff memoranda
or data, and they must be aftforded an opportunity to contest the
material so noticed, The special skills or knowledge of the
adency and its staff may be utilized in evaluating the evidence,

(r) 1In contested cases, all parties are entitled to the
assistance of their counsel before administrative agencies, This
right may be expressly waived,

Sec, 1S, EXAMINATION OF RECORD BY AGENCY, 1If i{n a contested
case a majority of the officials of the agency who are to render
the final decision have not heard the case or read the record,
the decision, if adverse to a party to the proceeding other than
the agency itself, may not be made until a proposal for decision
1s served on the parties, and an opportunity is afforded to each
party adversely affected to file exceptions and present briefs
to the‘officials Who are to render the decision. The proposafi/q
for decision must contain a statement of the reasons for the
Proposed decision and of each finding of fact and conclusion of
law necessary to the proposed decision, p;epared by the person
who conducted the hearing or by one who has read the record. The
parties by written stipulation may waive compliance with this

section,
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Sec. 16, DECISIONS ANQ ORDERS, (a) A final decision or
order adverse to a party in a contested case must be in writing
or stated in the record,

(b) A final decision must include findings of fact and
conclusions of law, separately stated, Findings of fact, if set
torth in statutory language, must be accompanied by a concise and
explicit statement of the underlying facts supporting the findings.
If, in éccordance with agency rules, & party submitted proposed
findings of fact, the decision shall include a ruling on each
proposed finding. Parties shall be notified either personally
or by mall of any decision or order. On written request, a copy
of the decision or order shall be delivered or mailed to any party
and to his attorney of record,

(c) A decision is final, in the absence of a timely motion
for rehearing, on the expiration of the period for filing a motion
for rehearing, and i{s final and appealable on the date of rendition
Of the order overruling the motion for rehearing, or on the date
the motion is overruled by operation of law, (}i an agency board
includes a memSer who fl) recei?es no éalary for his work as a
board member and who (2) resides outside Travis County, the boar&qﬂo
may rule on a motion for rehearing at a meeting or by mail,
telephone, telegraphs or other suitable means of communlcation:j>
If an agency finds that an imminent peril to the public health,
s;fetya or welfate requires immediate effect of a final decision
or order in a contested caser it shall recite the finding in the

decision or order as well as the fact that the decision or order

1s final and effective on the date rendered, in which event the
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ceclsion or order is final and appealable on the date rendered
and no motion for rehearing is required as a prerequisite for
appeal,

(d) The final decision or order must be rendered within
60 days atter the date the hearing is finally closed, 1In a
contested case heard by other than a majority of the officials
of an aqgency, the agency may prescribe a longer period of time
within which the final order or decision of the agency shall pe
issued. The extension, If so prescribed, shall be announced at
the conclusion of the hearing.

(e) Except as provided in Subsection (c) of this section,
a motion for rehearing is a prerequisite to an appeal, A motion
for rehearing must be filed within 15 days after the date of
rendition of a final decision or order, Replies to a motion for
rehearing must be filed with the agency within 25 days after the
date of rendition of the final decision or order, and agency
action on the motion must be taken within 45 days after the date
of rendition of the final decision or order, It agency action
is not taken within the 45-day period, the motion for reﬂearinq%%ﬁ
is overruled by operation of law 45 days after the date of
rendition of the final decision or order. The agency may by
written order extend the period of time for filing the motions
and replies and taking agency action, except that an extension
may not extend the period for agency action beyond 90 days after
the date of rendition of the final decision or order, In the
event of an extension, the motion for rehearing is overruled by

operation of law on the date fixed by the order, or in the absence
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of a fixed date, 90 days after the date of the final decision or
order,

(£) The parties may by agreement with the approval of the
agency provide for a modification of the times provided in this
section,

Sec, 17,  EX PARTE CONSULTATIONS, Unless required for the
disposition of ex parte matters authorized by law, members or
employees of an agency assigned to render a decision or to make
findings of fact and conclusions of law in a contested case may
not communicate, directly or indirectly, in connection with any
issue of fact or law with any party or h1§ representative, except
on notice and opportunity for all parties'to participate,

Sec, 18, LICENSES, (a) When the grant, denial, or renewal
of a license {5 required to be preceded by notice and opportunity
for hearina, thé provisions of this Act concerning contested cases
apply.

(b) Wwhen a licensee has made timely and sufficient

application for the renewal of a license or a new license for anx/é

2\
V)
activity of a continuing nature, the existing license does not
expire until the application has been finally determined by tﬁe
agency, and in case the application is denied or the terms of the
new license limited, until the last day for seekina review of the
agency order or a later date fixed by order of the reviewing
court.

(c) No revocation, suspension, annulment, or withdrawal
of any license is effective unless, prior to the institution of

| persoval Secrvice or h\/
ajgency proceedings, the agency gave notice by registered or

A
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certified mail to the licensee of facts or conduct alleged to
warrant tne intended action, and the licensee was given an
opportunity to show compliance with all requirements of law for
the retention of the license. S, L -z

Sec. 19, JUDICAAL REVIEW OF CONTESTED CASES, (4) ;A”Person.
Who has exhausted all administrative remedies availapie within
an agency and who is agorieved by a final decision in a contested
case is entitled to judicial review under this Acpﬁ

(p) Proceedings for review are 1nst1tuted:by £iling a
petition within 30 days after the date the deciston or order
complained of {s final and appealable, in a diStrict court of
Travis County, and not elsewhere, except in cases where venue is
otherwise provided by statute, Copies of the petition shall be.
served on the agency and on all parties of record in the agency
hearing involved in the matter for which review is sought,

(c) After service of the petition on the agency, and within
the time permitted for filing an answer or such additional time
as may be allowed by the court, the agency shall transmit to the
reviewing court the original or a certified copy of the entire
record 6f the proceeding under review, By stipulation of all
parties to the review Proceedings, the record may be shortehed.

A party unreasonably refusing to stipulate to limit the record
may he taxed by the court for the addftional costs, The court
ma& require or permit subseguent corre?tions or additions to the
rebord.

(d) If, before the date set for hearing, application is

made to the court for permission to present additional evidence,
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/

and it 1is shown to the satisfaction of the/ court that the
additional evidence i{s material and thatfthete were good reasons
for failure to present it in the proceeding before the agency,
the court may order that the additional evidence be taken before
the agency under conditions determined by the court, The agency
may modify its findings and decisién tecause of the additional
evidence and shall file the evidence and any modifications, new
tindings, or decisions with the reviewing court,

(e) The review shall be conducted by the court without a
jury and shall be confined to the record, Proof of alleged
irreqularities in procedure before the agency, not shown in the
record, may be taken in.the court,

(f)ﬁ The court may not substitute its Judgment for that of
the aqency as to the weight of the evidence on questions of fact
committed to agency discretion, The court may affirm the decision
of the agency in whole or in part, The court shall reverse or
remand the case for further proceedings if substantial rights of
the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions:

(1) are ir violation of constitutional or statutory
provisions;

(2) are in excess of the statutory authority of the agency;

({) were made under procedures not authorized by lawj

(4Q are affected b;fother error of law;

(5£  are not reasonably supported by substantial evidence
in view of the rellatle and probative evidence in the record as

a whole; or
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;
(6) are arbitrgf§ or capricious ot$gharacter12ed by abuse

of discretion or clearly unwarranted egé?cise of discretion.

(g) Nothing/contained in thisjﬁgction affects the right
of trial de novo of rate cases appealed from the Railroad
Commission of Texas.

,,ﬁ;/’ Sec, 20, APPEALS, Appeals from any final judgment of the
district court may be taken by any party in the manner provided
for in civil actions generally, but no appeal bond may be required
of an agency.

Sec, 21, EXCEPTIONS, (a) This Act does not apply to
Lé%$??%%¥:g§76f driver's licenses as authorized in Article IV,
Chapter 173, Acts of the 47th Legislature, Regular Session, 1941,
as amended (Article 6687b, Vernon's Texas Civil Statutes).

(b) Sections 12 through 20 of this Act do not apply to the
granting, payment, denial, or withdrawal of financial or medical
assistance or benefits under service programs of the State
Department of Public Welfare.

(c) Sections 12 through 20 of this Act do not apply to thfyg
Texas Department of Mental Health and Mental Retardation in the
allocation of grants—in—aid by the department to mental health
and mental retardation services provided by community centers.

Sec, 22, REPEAL OF CONFLICTING LAWS. Chapter 274, ~Acts

gnpndrd (7%
of the 57th Legislature, Regular Session, 196@)(Article 6252-13,
Vernon's Texas Civil Statutes), and all other laws and parts of
laws in conflict with this Act are repealed, This Act does not
repeal any existing statutory provisions conferring investigatory

authority on any agency, including any provision which grants an
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agency the power, in connection with investigatory authority, to
take depositions, administer oaths or aftirmations, examine
witnesses, receive evidence, conduct hearings, or issue subpoenaé
or summons,

Sec, 23. EFFECTIVE DATE, This Act takes effect on January
1, 1976,

Sec, 24, EMERGENCY, The importance of this legislation
and the crowded condition of the calendars in both houses create
an emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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'Amend Cemmittee Amendment NorT1 to Senate Bill No. 41 by
9
deleting all of Section 2 and ' substituting in lieu thereof

the following: IS

“ ¢

/

Section 8¢ JUDICIAL REVIEW OF CONTESTED CASES, (a) .A
person who has exhausted all administrative remedies available
within the agency and who is aggrieved by a final decision in a
contested case is entitled to judicial review under this Act,

A preliminary, procedural, or intermediate agency action or ruling
is immediately reviewable {f review of the tinal'agency decision
would not provide an adequate remedy, This section is cumulative
of other means of redress provided by statute,

(b) Proceedings for review are instituted by £iling a
petition within 30 days after the decision complained of is final
and appealable, Unless otherwise provided by statute:

(1) the petition is filed in the District Court of Travis
County, Texas;

(2) a copy of the petition must be served on the agency
and all parties of record in the proceedings before the agency:;
and

(3) the f£iling of the petition vacates an agency decision
¢or which trial de novo is the manner of review authorized b?
law, but does not affect the enforcement of an agency decision
for which another manner of review 1s authorized.

(c) If the manner of review authorized by law for the

| decision complained of is by trial de novo, the reviewing court
ishall try all issues of fact and law Iin the manner applicable to
|

iother civil suits in this state but may not admit in evidence the

' ¢act of prior agency action or the nature of that action (except
DATE
READ AND ADOPTED (9

A,

ST Clerk .
House 6? Representatlves




to the limitéd extent necessary to show compliance with statutory
proviSIOns which vest jurisdiction in the court), Any party to

a trial de novo review may have, on demand, a jury determination
of all issues of fact on which such a determination could be had
in other civil suits in this state,

(d) 1If the manner of review authorized by law for the
decision complained of is other than by trial de novo:

(1) after service of the petition on the agency, and within
the time permitted for f£11ing an answer (or such additional time
as may be allowed by the court), the agency shall transmit to the
reviewing court the original or & certified copy of the entire
record of the proceeding under review, By stipulation of all

parties to the review proceedings, the record may be shortened.

A party unreasonably refusing to stipulate to limit the record

may be taxed by the court for the additional costs, The court

,may require or permit subsequent corrections or additions to the

record:

(2) any party may apply to the court for leave to present
additional evidence and the court, if it is satisfied that the
additional evidence i{s material and that there were good reasons
for the failure to present it in the proceeding before the agency.,
may order that the additional evidence be taken before the agency
on conditions determined by the court. The agency may modify its
findings and decision by reason of the additional evidence and
shall file such evidence and any modifications, new £indings, or
decisions with the reviewing court:

(3) the review is conducted by the court sitting without




!a jury and is confined to the record, except that the court may
receive evidence of procedural irregularities alleged to have
occurred before the agency but which are not reflected in the
record,

(e) The scope of judicial review of agency decisions is
as provided by the law under which review 1s sought, Where the
law authorizes appeal by triallée novo, the courts shall try the
c&se in the manner applicable to other civil suits in this state
and as though there had been no intervening agency aétion or
decision. Where the law authorizes review under tﬁe substantial
evidence rule, or where the law does not define the scope of
judicial review, the court may not substitﬁte its judgmeﬁt for
that of the agency as to the weight of the evidence on queétions
'committed to agency discretion but may affirm the decision of the
agency in whole or in part and shall reverse or remand the case
' for further proceedings {f substantial rights of the appeilant
have been prejudiced because the administrative £indinas,
inferences, conclusions, or declisions ares

(1) in violation of constitutional or statutory provisions;

(2) in excess of the statutory authority of the agency;

(3) made upon unlawful procedure;

(4) affected by other error of law:

(5) not reasonably supported by substantial evidence in
lview of the reliable and probative evidence in the record as a

gwhole: or

(6) arbjtrary or capricious or characterized by abuse of

discretion or clearly unwarranted exercise of discretion.
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Amend the Hale amendment to the EééggkiﬁgkAnendment No. 1 to Senate

Bill No. 41 by substituting in lieu thereof the following:

Ty
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Sectfon 19. JUDICIAL REVIEW OF CONTESTED CASES., (a) A
|

_ipersoh who has exhausted all administrative remedics available

ﬁwithin the agency and vho is aggrieved by a £inal decisiocn in a
t

contested case §s entitled to judicial review under this Act.

3 This section is cumulative
o% other means of redress provided by statute,

(b) Proceedings for reviev are instituted by ££ling a
petition within 30 days after the decision conmplained of is.finall
&nd eppealable. Unless otherwise provided by stqtute:

-

“ (1) ' the petition ig filed in éﬁé—ﬁistriét Court of Travis
Countye Tewass - ' : o : /
gi ' (2) & copy of the petition must be served on the égenc§
and all parties of.record in the proceedlings befare the sgency:

and 7;;3
(3) the £il1ing of the petition vacates an agency decision

for which trial de noveo is the ranner of‘review authorized by

lav, but does not affect the'enﬁorcemént of anh agency decision

for which another manner of review is authorizede.

(c) If the manner of review euthorized by law for the

il decision complained of is by trial de novo, the reviewing court
shall try all {ssues of fact and law in the manner appliceble to
cother civil suits in this state but may not admit in evidence the

fact of prilor agency action oy the nature of that actidn (except
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'to-the limited extent necessary to show compliance with statutory

proviéions ¥hich vest jurjisdictfon in the court). Any party fo

Ia trial de novo review may have, on derand, & jury determination

of all issues of fact on which such & determinstion could be had
in other civil suits Iin this state,

(d) If the manner of review suthorized by law for the
decision complaiﬁed 0f is other than by trial de novo:

7 (1) aftér service of the petition on the agency, and within
the time permjtted for £iling an answel (or such additional time
as may be alloevwed by the court)e the agency shaLl'tranémit to tﬁé
reviewing court the original or & certified copy of the entire
record of the proceeding under review, By stipulétioh of all

pertles to the revievw procecedings: Lhe record m&y be shortened.

iLh party unreésonably refusing to stipulate to limit the recorg

may be taxed by the court for the addéitional costs, The court
(may require or permit subseqguent corrections or additions to the
recordgﬂ4

4
#" (2) any party may apply to the court for leave to present
acddlticonal evidence and the court, 3£ it is satisfiecd that the

asdditional evidence is material and that there were good reasons

for thé~failufe to present it in the proceeding before the agency.,

Lmay order that the additional evidence bevtaken»before the sgency
;on ¢conditions determined by the Eourt. The agency may modify its
ifindings and dec;sion'by reason orf the asdditional evidence.and

ishall file such evidence and any modifications; nev findings, or
|

decisions with the revievwing courte

:
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a jury and is confined to the record., except that the court may
recefve evidence of procedursl frregularities alleged to have
occurred before the agency but which are not reflected in the
records

(e) The scope of judicial review of agéncy decisions is
as provided by the law under which review i{s sought. khere the
lavw authorizes appeal by trial de novo,vthe courts shall try the
caée in the manner applicable to other civil suits Iin this state
anad as though there had beeh no intervéninq agency action or
decision. Where the Jaw authorizes review under the substantial
evidence rule, or where the lav dées not define the scope qf'
judicial veview, the court msy not substitute its judgment'fof

that of ¢the agency as to the velight of the evidence on questions

‘committed to agency discretion but may affirm the decision of the

agency in whole or in part and shall reverse or remand the case

. \ ‘f’
C for further preoceedings if substaential rights of the appellahﬁz/;g_

have been prejudiced becavse the adminjistrative findindgs,
inferences, conclusions, or decisions are; |

., (1) in violation of constitutional or statutory provisions;
’ (25 in excess of the statutory authority o¢f the agency;
'(3) made upon unlawful procedures

(4) affected by other error of law:

(5) not reasonably supported by 5ubstantial.evidence in
view of the reliasble and probative evidence in the record as a
whole; or

(6) arbitravry or capricious or characterized by abuse of

I :
i discretion or clearly unvarranted exercise of discretione
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Amend S.B. No. 41 by striking all above the enacting clause

and substituting the following:

A BILL TO

AN

providing standards for state
procedures; providing for the
providing for review of state

Chapter 274, Acts of the 57th

BE ENTITLED

ACT

administrative practices and
creation of a state register;
agency proceedings; repealing

Leglislature, Regular Session,

1961, as amended (Article 6252-13, Vernon's Texas Civil

Statutes); and declaring an emergency.
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Enrol}ing Clerk s.B, No, 41

AN ACT

providing standards for state administrative practices and
proéedures; providing procedures for adoption of rules by state
agenclies: providing for the creation of a state register and 1its
contents; providing for review of state agency proceedings;
providing for declaratory judgments and procedures for judicial
review; providing for witness fees; excepting certain actions cof
named agencies from application of this Act; providing relationship
of this Act to other laws; repealing Chapter 274, Acts of the

57th Legislature, Regqular Sessjion, 1961, as amended (Article
6252=13, Vernon's Texas Civil Statutes); providing an effectlve
date; and declaring an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
section 1, PURPOSE, It is declared the public policy of
this state to afford minimum standards of uniform practice and
procedure for state agencles, to provide for public participation
in the rulemaking process, to provide adequate and proper public
notice of proposed agency rules and agency actions through
publication of a state register, and to restate the law of judicial
review of agency actlon,

Sec. 2. SHORT TITLE. This Act shall be Known and may be
cited as the Administrative Procedure and Texas Register Act,

Sec, 3. DEFINITIONS. As used in this Act:

(1) "Agency" means any state board, commlssion, department.,

or officer having statewide jurisdiction, other than an agencCy
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wholly financed by federal funds, the legislature, the courts,
the Industrial Accident Board, and institutions of higher
education, that makes rules or determines contested cases.

(2) "Contested case" means a proceeding, including but not
restricted to ratemaking and licensing, in which the legal rights,
duties, or privileges of a party are to be determined by an agency
after an opportunity for adjudicative hearing.

(3) "License" includes the whole or part of any agency
permit, certificate, approval, registration, or similar form of
permission required by law.

(4) "Licensing" includes the agency process respecting the
granting, denial, renewal, revocation, suspension, annulment,
withdrawal, or amendment of a license,

(5) "Party" means each person or agency named or admitted
as é party.

(6) "Person" means any individual, partnership, corporation,
association, governmental subdivision, or public or private
organization of any character other than an agency.

(7) "Rule" means any agency statement of general
applicability that implements, interprets, or prescribes law or
policy, or describes the procedure or practice requirements of
an agency. The term includes the amendment or repeal of a prior
rule but does not include statements concerning only the 1nterna}<
management or organization of any agency and not affecting private
rights or procedures,

(8) "Realister" means the Texas Register established by

~n
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this Act.
Sec. 4., PUBLIC INFORMATION; ADOPTION OF RULES; AVAILABILITY
OF RULES AND ORDERS. (a) In addition to other rulemaking
requirements imposed by law, each agency shall:
(1) adopt rules of practice setting forth the nature
and requirements of all formal and informal procedures avallatle;
(2) 1index and make available for public inspection
all rules and all other written statements of policy or
interpretations formulated, adopted, or used by the agency in the
discharge of its functions; and
(3) index and make available for public inspection
all final orders, decisions, and opinions.
(b) No agency rule, order., or decision made or issued on
or after the effective date of this Act iIs valid or effective
against any person or.party, nor may it be invoked by the agency
for any purpose, until it has been indexed and made available for
public inspection as reguired by this Act, This provision is not
applicable in favor of any person or party who has actual knowledge
of the rule, order, or decision.,
Sec. 5. PROCEDURE FOR ADOPTION OF RULES. (a) Prior to
the adoption of any rule, an agency shall give at least 30 days'
notice of its intended action., Notice of the proposed rule shall
be filed with the secretary of state and published by the secretary
of state in the Texas Register., The notice must include:
(1) a brief explanation of thé proposed rule;

(2) the text of the proposed rule, except any portion
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omitted as providéd in Section 6(¢) of thiﬁ Act, pfepared in a
manner to indicate the words to be added or deleted from the
current text, if any;

(3) a statement of the statutory or other authority
under which the rule is proposed to be promulgated;

(4) a request for comments on the proposed rule from
any interested person; and

(5) any other statement required by law,

(b) Each notice of a proposed rule hecomes effective as
notice when published in the register, The notice shall be mailed
to all persons who have made timely written requests of the agency
for advance notice of its rulemaking proceedings. However, failure
to mail the notice does not invalidate any actions taken oOr rules
adopted,

(c) Prior to the adoption of any rule, an agency shall
afford all interested persons reascnable opportunity to submit
data, views, or arguments, orally or in writing. 1In the case of
substantive rules, opportunity for public hearing must be granted
if requested by at least 25 persons, by a governmental subdivision
or agency, or by an assecistion having at least 25 members.l The
agency shall consider fully all written and oral submissions
concerning the nroposed rule, On adoption of a rule, the agencyya
i1f requested to do so by an Interested person either prior to
adoption or within 30 days after adoption, shall issue a concise
statement of the principal reasons for and against its adoption,

incorporatinq in the statement its reasons for overruling the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

S.B. No., 41
considerations urged against its adopiion.

(d) 1If an agency finds that an imminent peril to the public
health, safety, or welfare requires adoption of a rule on fewer
than 30 days' notice and states in writing its reasons for that
finding, it may proceed without prior notice or hearing or on any
abbreviated notice and hearing that it finds practicable to adopt
an emergency rule, The rule may be effective for a period of not
longer than 120 days renewable once for a period not exceeding
60 days, but the adoption 0f an identical rule under Subsectiocns
(a) and (c) of this section is not precluded., An erergency rule
adopted under the provisions of this subsection, and the agency's
written reasons for the adoption, shall be filed in the office
of the secretary of state for publication in the Texas Register,

(e) No rule hereafter adopted {s valid unless adopted in
substantial compliance with this section. A proceeding to contest
any rule on the ground of noncompliance with the procedural
requirements of this section must be commenced withiﬁ two years
after the effective date of the rule,

(£) An agency may use informal conferences and consultations
as means of obtaining the viewpoints and advice of interested
persons concerning contemplated rulemaking. Each agency also is
authorized to appoint committees of experts or interested persons
or representatives of the general puklic to advise it with respect
to any contemplated rulemaking, The powers of these committees
are advisory only,.

Sec, 6, CREATION OF TEXAS REGISTER, (a) The secretary
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of state shall compile, indeX, and publish a publicétion to be
Known as the Texas Register, which shall contain: |

(1) notlices of proposed rules issued after the
effective date of this Act and filed in the office of the secretary
of state as provided in Section 5 of this Act}

(2) the text of rules adopted after the effective
date of this Act and filed in the office of the secretary of
state;

(3) notices of open meetings issued after the
effective date of this Act and filed in the office of the secretary
of state as provided by law;

(4) executive orders issued by the governor after
the effective date of this Act;

(5) summaries of requests made after the effective
date of this Act for opinions of the attorney general, which shall
be prepared by the attorney general and forwarded to the secretary
of state; |

(6) summaries of opinions of the attorney general
issued after the effective date of this Act, which shall be
prepareé by the attorney general and forwarded to the secretary
of state; anq/g |

(7) other information of general interest to the
public of Texas, which may include., but i{s not limited to, federal
legislation or regulations affecting the state or state agencies
and state agency organizational and personnel changes,

(b) The secretary of state shall publish the register at
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reqular intervals, but not less than 100 times each calendar vear,

(c) The secretary of state may omit from the register any
information the publication of which he deems cumbersome.
expensive, or otherwise inexpedient, if the information is made
avallable in printed or processed form by the adopting agency on
application for {t, and if the register contains a notice stating
the dgeneral susject matter of the information and the manner in
which a copy of 1t may be obtained,

(d) One copy of each issue of the register shall be made
avalilable free on request to each board, commission, and department
having statewide jurisdiction, to the governor, to the lleutenant
governor, to the attorney general, to each member of the
legislature, to each county clerk in the state, and to the suprenme
court, court of criminal appeals, and each court of civil appeals.

(e) The secretary of state shall make copies of the register
avalilable tb other persons on payment of reasonable fees to be
fixed by the secretary of state,

Sec, 7. FILING OF EXISTING DOCUMENTS, Before March i,
1976, each agency shall file in the office 0f the secretary of
state two certified copies of each rule existing on the effective
date of this Act. Existing rules become effective immediately
on f£iling with the secretary of state,

Sec., 8, FILING PROCEDUKES., (a) Each agency shall file
a document for publication in the Texas Register by delivering
to the office of the secretary of state during normal working

hours two certified copies of the document to be filed, On receipt
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of a document required by this Act to be filed in the office of
the secretary of state and published in the register, the secretary
of state shall note the day and hour of filing on the certified
copies. One certified copy of each filed document must be
maintained in original form or on microfilm in a permanént register
in the office 0of the secretary of state and, on filing, shall be
made avallable immedlately for public inspection during regular
business hours,

(b) 1If there is a conflict, the official text of a rule
is the text on file with the secretary of state, and not the text
published in the register or on file with the issulng agency.

(c) The secretary of state may promulgate rules to insure
the effective administration of this Act. The rules may include,
but are not lirited to, rules prescribing paper size and the
format of documents reguired to be filed by this Act., The
secretary of state may refuse to accept for filing and publication
any document that does not substantially conform to the promulgated
rules.

(d) The secretary of state may maintain on microfilm the
files of agency rules and any other information required by thiaf/
Act to be published in the register and, after microfilming,
destroy the original copies of all information submitted for
publication, ;

Sec, 9., TABLES OF CONTENTS; CERTIFICATION; LIAISON, (a)
Each issue of the register must contain a table of contents,

{(b) A cumulative index to all information regquired by this
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Act to be published during the previous year shall be published
at least once each year,
(¢) Each document submitted to the secretary of state for
£il1ing or puhlication as provided in this Act must be certified
by an official of the submitting agency authorized to certify
documents of that agency. |
(3) Each agency shall designate at least one individual
to act as a liaiéon through whom all required documents may bhe
submitted to the secretary of state for filing and publication,
Sec, 10, EFFECT OF FILING., (a) Each rule hereafter acopted
becomes effective 20 days after the filing of two ceftified coples
in the office of the secretary of state, except that:
(1) if a later date is reguired by statute or
specified i{n the rule, the later date is the effective date; and
(2) subject to applicable constitutional or statutory
provisions, an emergency rule becomes effective immedlately on
£iling with the secretary of state, or on a stated date less than
20 days thereafter, if the agency finds that this effective date
is necessary because of imminent peril to the public health,
safety, or welfare; and
(3) 1if a federal statute or regulation requires that
an agency implement a rule by a certain date, the rule is effective
on the prescr;bed date.
(b) An agency finding, as described in Subsection (a)(2)
of this section, ané a brief statement of the reasons for it,

shall be filed with the rule., The agency shall take appropriate
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measures to make emergency rules known to persons who may be
affected by them.

(c) A rule adopted as provided in Subsection (a)(3). of
this section shall be filed in the office of the secretary of
state and published in the register.

Sec, 11. PETITION FOR ADOPTION OF RULES. Any interested
person may petition an agency requesting the adoption of a rule,
Each agency shall prescribte by rule the form for petitions and
the procedure for their submission, consideration, and disposition.
Within 60 days after submission of a petition, the agency either
shall deny the petition in writing, stating its reasons for the
denials, or shall initiaste rulemaking proceedings in accordance
with Section 5 of this Act.

Sec. 12, DECLARATORY JUDGMENT GN VALIDITY OR APPLICABILITY
OF RULES. The validity or applicability of any rule, including
an emergency rule adopted under Section 5(d) of this Act, may be
determined in an action for declaratory judgment in a district
court of Travis County, and not elsewnere, if it is alleged that
the rule, or its threatened application, interferes with og@
{mpairs, or threatens to interfere with or impair, the legal
rights or privileges of the plaintiff. The agency must be mace
a party to the action. A declaratory judgment may be rendered
whether the plaintiff has reaquested the agency to pass on the
validity or applicability of the rule in question, However, ﬁo
proceeding brought under this section may be used to delay or

stay a hearing after notice of hearing has been given 1f a
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suspension, revocation, or cancellation of a license by an agency
is at issue before the agency.

Sec. 13, CONTESTED CASES; NOTICE; HEARINGS; RECORDS. (a)
In a contested case, all parties must be afforded an opportunity
for hearing after reasonable notice of not less than 10 days,

(b) The notice must include:

(1) a statement of time, place,. and nature of the
hearing;

(2) a statement of the legal authority and
jurisdiction under which the hearing is to be held;

(3) a reference to the particular sections of the
statutes and rules involved; and

(4) a short and plain statement of the matters
asserted.

(c¢) 1If the agency or other party is unable to state the
matters in detail at the time the notice is served, the 1Initisl
notice may be limited to a statement of the issues involved,
Thereafter, on timely written application, a more definite and
detalled statement must be furnished not less than three days
prior to the date set for the hearing,

(d) Opportunity must be afforded all parties to respond
and present evidence and argument on all issues involved,

(e) Unless preclude¢ by law, informal disposition may be
made of any contested case by stipulation, agreed settlement,
consent order, or default,

(£) 7The record in a contested case includes:

11
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(1) all pleadings, motions, and intermediate rulings;

(2) evidence received or considered;

(3) a statement of matters officially noticed;

(4) questions and offers of proof, objections, and
fulings on them;

(5) proposed findings and exceptions;

(6) any decision, opinion, or report by the officer
presiding at the heafing; and
(7) all staff memoranda or data submitted to or
considered by the hearing officer or members of the agency who
are involved in making the decision.
(g) Proceedings, or any part of them, must be transcribed
on written request of any party. The agency may pay the cost of
the transcript or assess the cost to one or more parties, This
Act does not limit an agency to a stenographic record of
proceedings,
(h) Findings of fact must be based exclusively on the
evidence and on matters officlally noticed;4(
Ssec. 14, RULES OF EVIDENCE, OFFICIAL NOTICE., (a) 1In
contested cases, irrelevant, immaterial, or unduly repetitious
evidence shall be excluded, The rules of evidence as applied in
nonjury civil cases in the district courts of this state shall
be followed., When necessary to ascertain facts not reasonably
susceptible of proof under those rules, evidence not admissible
thereunder may be admitted, except where precluded by statute,

1f it is of a type commonly relied upon by reasonably prudent men
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in the conduct of their affairs, Agencles shall give effect to
the rules of privilege recognized by law. Objections to
evidentiaryv offers may be made and shall be noted in the record.
Subject to these requirements, if a hearing will be expedited and
the interests of the parties will not be prejudiced substantially,
any part of the evidence may be received In written form., |

(b) In connection with any contested case held under the
provisions of this Act, an agency may swear witnesses and take
their testimony under oath.

(¢c) On its own motion or on the written request of any
party to a contested case pending before it, on a showing of good
cause, and on deposit of sums that will reasonably insure payment
of the amounts estimated to accrue under Subsections (1)(1) and
(2) of this section, an agency shall issue a subpoena addressed
to the sheriff or any constable to require the attendance of
witnesses and the production of books, records, papers, or other
objects as may be necessary and proper for the purposes of the
proceedings.

(d) On its own motion or on the written request of any
party to a contested case pending before it, on a showing of good
cause, and on deposit of sums that willAreasonably insure payment
of the amounts estimated to accrue under Subsections (1)(1) and
(2) of this section, an agency shall issue a commisslon, addressed
to the several officers authorized by statute to take depositions,
to require that the deposition of a witness be taken, which

commission shall authorize the issuance of any subpoenas necessary
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to require that the witness appear and produce, at the time the
deposition is taken, books, records, papers, or other objects as
may be necessary and proper for the purposes of the proceeding,
The deposition of a member of an agency board may not be taken
after a date has been set for hearing,

(e) The place of taking the depositions shall be in the
county of the witness' residence, or where the witness is employed
or regularly transacts business in person., The commission shall
authorize and require the officer or officers to whom it is
addressed, or either of them, to examine the witness before him
on the date and at the place named in the commission and to take
answers under oath to questions which may be propounded to the
witness by the parties to the proceeding, the agency, or the

attorneys for the parties or the agency. The commission shall

.require the witness to remain in attendance from day to day until

the deposition is begun and completed,

(£) The witness shall be carefully examined, the testimon;{
shall be reduced to writing or typewriting by the officer taking
the deposition, or by some person under the offlicer's personal
supervision, or by the deponent in the officer's presence, and
by no other person, and shall, after it has been reduced to writing
or typewriting, be subscribed by the deponent,

(g) The officer taking the oral deposition may not sustain
objections.to any of the testimony taken, or exclude any of it,
and any of the parties or attorneys engaged in taking testimony

have their objections reserved for the action of the agency before

14




10
i1
12
13
14
15
16
17
18
19
20
21
22

23

24
25

26

S.,B. No. 41
which the matter is pending. The administrator or other officer
conducting the hearing is not confined tb.objections made at the
taking of the testimony.

(h) When the testimony is fully transcribed, the deposition
shall be submitted to the witness for examination and read to or
by the witness, unless the examination and reading are waived by
the witness and by the parties in writing. However, if the witness
{s a party to the contested case pending before the agency with
an attorney of record, the depositioﬁ officer shall notify the
attorney of record in writing by registered mail or certified
mail that the deposition is ready for examination and réading at
the office of the deposition officer, and if the witness does not
appear and examine, read, and sign the deposition within 20 days
after the mailing of the notice, the deposition shall be returned
as provided in this Act for unsigned depositions. In any event,
the witness must sign the deposition at least three days prior
to the hearing, or it shall be returned as provided in this Act
for unsigned depositions, Any changes in form or substance which
the witness desires to make shall be entered on the deposition
by the officer with a statement of the reasons given by the witness
for making them. The deposition shall then be signed by the
witness, unless the parties present at the taking of the deposition
by stipulation waive the signing or the witness is ill, cannot
be found, or refuses to sign, If the deposition is not signed
by the witness, the officer shall sign it and state on the record

the fact of the walver, il1lness, or absence of the witness or the

15




10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

Bé} N

S.B. No. 41
fact of the refusal to sign, together with the reason, 1f any,
given for failure to sign, The deposition may then be used as
fully as though signed.

(i) A deposition may be returned to the agency before which
the contested case is pending either by mall, or by a party
interested in taking the deposition, or by any other person, If
returned by mail. the agency shall endorse on the deposition that
it was received from the post office and shall cause the agency
employee so receiving the depeosition to sign it, If not sent by
mail, the person delivering it to the agency shall make affidavit
before the agency that he recelved it from the hands of the officer
before whom it was taken, that it has not been out of his
possession since, and that it has undergone no alteration.

(3) A deposition, after being filed with the agency, may
be opened by any employee of the agency at the request of either
party or his counsel, The employee shall endorse on the depositio?%
on what day and at whose request it was opened, signing the
deposition, and it shall remain on file with the agency for the
inspection of any party. -

(k) Regardless of whether cross interrogatories have been
propounded, any party is entitled to use the deposition in the
contested case pending before the agency.

(1) A witness or deponent who is not a party and who is
subpoenaed or otherwise compelled to attend any hearing or
proceeding to give é deposition or to produce books, records,

papers, or other objects that may be necessary and proper for the
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purposes of the proceeding under the authority of this secﬁion
is entitled to receive:

(1) mileage of 10 cents a mile, or a greater amount
as prescribed by agency rule, for going to, and returning from
the place of the hearing or the place where the deposition is
taken, if the place is more than 25 miles from the person's place
of residence; and

(2) a fee of $10 a day, or a greater amount as
prescribecd by agency rule, for each day or part of a day the
person is necessarlly present as a witness or deponent,

(m) Mileage and fees to which & witness is entitled under
this section shall be pald by the party or agency at whose reguest
the witness appears or the deposition is taken, on presentation
of proper vouchers sworn by the witness and approved by the agency.

(n) In the case of fallure of a person to comply with a
subpoena or commission issued under the authority of this Act,
the agency 1ssuing the subpoena or commissions acting through the
attorney general, or the party requesting the subpoena or
commission, may bring suit to enforce the subpoena or commission
in a district court in Travis County. The court, if it determines
that good cause exists for the issuance of the subpoena or
commission, shall order compliance with the regquirements of the
subpoena or commission, Falilure to obey the order of the court
may be punished by the court as contempt,

(o) 1In contested cases, documentary evidence ma§ be received

in the form of copies or excerpts if the original {s not readily
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available. On request, parties shall be given an opportunity to
compare the copy with the original,

(p) In contested cases, a party may conduct
cross—examinations required for a full and true disclosure of the
facts.

(g) In connection with any hearing held under the provisions
of this Act, official notice may be taken of all facts judicially
cognizable, In addition, notice may be taken of generally
recognized facts within the area of the agency's speclalized
knowledge, Parties shall be notified either before or during the
hearing, or by.reference in preliminary reports or otherwise, of
the material officially noticed, including any staff memcoranda
or data, and they must be afforded ‘an opportunity to contest the
material so noticed, The special skills or knowledge of the
agency and its staff may be utillized in evaluating the evidence>ﬁ

{(r) 1In contested cases, all parties are entitled to. the
assistance of their counsel before administrative agencies. This
right may be expressly walived,

Sec, 15, EXAMINATION QF RECORD BY AGENCY, If in a contested
case a majority of the officlals of the agency who are to render
the final decision have not heard the case or read the record,
the decision, if adverse to a party to the proceeding other than
the agency itself, may not be made until a proposal for decision
is served on the parties, and an opportunity is afforded to each
party adversely affected to file exceptions and present briefs

to the officials who are to render the decision, The proposal
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for decision must contain a statement of the reasons for the
proposed decision and of each finding of fact and conclusion of
law necessary to the proposed decision, prepared by the person
who conducted the hearing or by one who has read the record, The
parties by written stipulation may waive compliance with this
section,

Sec, 16, DECISIONS AND ORDERS, (a) A final decision or
order adverse to a party in a contested case must be in writing
or stated in the record,

(b) A final decision must include findings of fact and
conclusions of law, separately stated. Findings of fact, if set
forth in statutory language, must be accompanied by a concise and
explicit statement of the underlying facts supporting the findings.
If, In accordance with agency rules, a party submitted proposed
findings of fact, the decision shall include a ruling on each
proposed finding. Parties shall be notified either personally
or by mail of any decision or order, On written request, a cobpy
of the decision or order shall be delivered or mailed to any party
and to his attorney of record.

(c) A decision is final, in the absence of a timely motion
for rehearing, on the expiration of the period for filing a motion
for rehearing, and is final and appealable on the date: of rendition
of the order overruling the motion for rehearing, or on the date
the motion 1s overruled by operation of law. If an agency board
includes a member who (1) receives no salary for his work as a

board member and who (2) resides outside Travis County, the board

19




10
11
12
13
14
15
{6
17
18
19
20
21
22
23
24
25

26

S.,B., No. 41
may rule on a motion for rehearing at a meeting or by mail,
telephone, telegraph, or other suitable means of communication..
1f an agency finds that an imminent peril to the public health,
safety, or welfare requires immediate effect of a final decision
or order in a contested case, it shall recite the finding in the
decision or order as well as the fact that the decision or order
Is final and effective on the date rendered, in which event the
decision or order is final and appealable on the date rendered
and no motion for rehearing is required as a prerequisite for
appeal,

(d) The final decision or order must be rendered within
60 days after the date the hearing 1s finally closed. 1In a
contested case heard by other than a majority of the officlals
of an agency, the agency may prescribe a longer period of timg@
within which the final order or decision of the agency shall be
issued, The extension, if so prescribed, shall be announced at
the conclusion of the hearing,

(e) Except as provided in Subsection (c¢) of this section,
a motion for rehearing is a prerequisite to an appeal, A motjon
for rehearing must be filed within 15 days after the date of
rendition of a final decision or order. Replies to a motion for
rehearing must be filed with the agency within 25 days after the
date of rendition of the final decision or order, and agency
action on the motion must be taken within 45 days atter the date
of rendition of the final decision or order, If agency action

is not taken within the 45-day period, the motion for rehearing
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is overruied by operation of law 45 days after the date of
rendition of the final decision or order., The agency may by
written order extend the period of time for filing the motions

and replies and taking agency action, except that an extension

may not extend the period for agency actlon beyond 90 days after

the date of rendition of the final decision or order. 1In the
event of an extension, the motion for rehearing is overruled by
operation of law on the date fixed by the order, or in the absence
of a fixed date, 90 days after the date of the final decision or
order.,

(£) The parties may by agreement with the approval of the
agency provide for a mocdification of the times provided in this
section,

Sec, 17, EX PARTE CONSULTATIONS, Unless required for thé
disposition of ex parte matters authorized by law, members or
employees of an agency assigned to render a decision or to make
findinas of fact and conclusions of law in a contested case may
not communicate, directly or indirectly, in connection with any
{ssue of fact or law with any party or his representative, except
on notice and opportunity for all parties to participate,

Sec., 18, LICENSES., (a) When the grant, denial, or renewal
of a license is reaquired to be preceded by notice and opportunity
for hearing, the provisions of this Act concerning contested cases
apply.

(b) When a licensee has made timely and sufficient

application for the renewal of a license or a new license for any
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activity of a continuing nature, the existing license does not
expire until the application has been finally determined by the
agency, and in case the application is denied or the terms of the
new license limited, until the last day for seeking review of the
agency order.or a later date fixed by order of the reviewing
court,

(c) No revocation, suspension, annulment, or withdrawal
of any license is effective unless, prior to the institution of
agency proceedings, the agency gave notice by personal service
or by registered or certified mail to the licensee of facts or
conduct alleged to warrant the intended action, and the licensee
was given an opportunity to show compliance with all requirements
of law for the retention of the 11c6nse./<

Sec, 19, JUDICIAL REVIEW OF CONTESTED CASES, (a) A person
who has exhausted all administrative remedies available within
the agency and who is aggrieved by a final decision in a contested
case is entitled to judicial review under this Act., This section
is cumulative of other means of redress provided by statute,

(b) Proceedings for review are instituted by filing a
petition within 30 days after the decision complained of is final
and appealable, Unless otherwise provided by statute:

(1) the petition is filed in a District Court of
Trevis County, Texas;

(2) a copy of the petition must be served on the
agency and all parties of record in the proceedings before the

agency; and
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(3) the filing of the petition vacates an agency
decision for which trial de novo is the mannér of review authorized
by law, but does not affect the enforcement of an agency decision
for which another manner of review is authorized.

(c) 1If the manner of review authorized by law for the
decision complained of is by trial de novo, the reviewing court
shall try all issues of fact and law in the manner applicable to
other’civil suits in this state but may not admit in evidence the
fact of prior agency action or the nature of that action (except
to the limited extent necessary to show compliance with statutory
provisions which vest jurisdiction in the court), Any party to
a trial de novo review may have, on demand, a8 jury determination
of all issues of fact on which such a determination could be had
in other civil suits in this state,

(d) If the manner of review authorized by law for the
decision complained of is other than by trial de novo:i

(1) after service of the petition on the agency, and
within the time permitted for filing an answer (or such additional
time as may be allowed by the court), the agency shall transmit
to the reviewing court the original or a certified copy of the
entire record of the proceeding under review, By stipulation of
all parties to the review proceedings, the record may be shortened.
A party unreasonably refusing to stipulate to limit the record
may be taxed by the court for the additional costs, The court
may require or permit subsequent corrections or additions to the

record:
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(2) any party may apply to the court for leave to
present additional evidence and the court, if it 1s satisfied
that the additional evidence is material and that there were good
reasons for the failure to present it in the proceeding before
the agency, may order that the additional evidence be taken before
the agency on conditions determined by thé court. The agency may
modify its findings and decision by reason of the additional
evidence and shall file such evidence and any modifications, new
findings, or decisions with the reviewing court;

(3) the review is conducted by the court sitting
without a jury and is confined to the record, except that the
court may receive evidence of procedural irregularities allegeQ4w
to have occurred before the agency but which are not reflectegd
in the record. |

(e) The scope of judicial review of agency decisions is
as provided by the law under which review is sought, Where the
law authorizes appeal by trial de novo, the courts shall try the
case in the manner applicable to other civil suits in this state
and as though there had been no intervening agency action or
decision, Where the law authorizes review under the substantial
evidence rule, or where the law does not define the scope of
judicial review, the court may not substitute its judgment for
that of the agency as to the welight of the evidence on questions
committed to agency discretion but may affirm the decision of the
agency in whole or in part and shall reverse or remand the case

for further proceedings'if substantial rights of the appellant
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have been prejudiced because the administrative findings,
inferences, conclusions, 6r decisions are:

(1) 1in violation of constitutional or statutory
provisions;

(2) 1in excess of the statutory authority of the
agency:

(3) made upon unlawful procedure;

(4) affected by other error of law;

(5) not reasonably supported by substantial evidence
in view of the rellable and probative evidence in the record as
a whole; or

(6) arbitrary or capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion,

Sec, 20, APPEALS. Appeals from any final judgment of the
district court may be taken by any party in the manner provided
for in civil actions generally, but no appeal bond may be required
of an agency.

Sec, 21, EXCEPTIONS, (a) This Act does not apply to
suspensions of driver's licenses as authorized in Article IV,
Chapter 173, Acts of the 47tn Legislature, Regular Session, 1941,
as amended (Article 6687b, Vernon's Texas Civil Statutes),

(b) Sections 12 through 20 of this Act do not apply to the
granting, payment, denlal, or withdrawal of flnancial‘or medical
assistance or benefits under service programs of the State
Department of Public Welfare.

(c¢) Sections 12 through 20 of this Act do not apply to the
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Texas Department of Mental Health and Mental Retardation in the
allocation of grants—in-aid by the department to mental health
and mental retardation services provided by community centers,

Sec¢, 22. REPEAL OF CONFLICTING LAWS. Chapter 274, Acts
of the S7th Legislature, Regular Session, 1961, as amended (Article
6252=13, Vernon's Texas Cjivil Statutes), and all other laws and
parts of laws in conflict with this Act are repealed, This Act
does not repeal any existing statutory provisions conferring

investigatory authority on any agency, including any provision

which grants an agency the power, in connection with investigatory

authority, to take depositions, administer oaths or affirmation57{
examine witne;ses, receive evidence, conduct hearings, or issue |
subpoenas Or SUMMONS.

Sec, 23, EFFECTIVE DATE., This Act takes effect on January
1, 1976,

Sec. 24, EMERGENCY, The importance of this legislation
and the crowded condition of the calendars in both houses create
an emergency and an imperative public necessity that the

constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is'hereby suspended,
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